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Al in the Workplace

Why are we here?

B 42% of workers reported using Al as part of their main
job over the past year

M Statistics Canada report on Al adoption, March 2026

B 79% of Canadian office workers use Al tools; only 25%
use “enterprise grade” Al

 IBM study, September 2025
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Agenda

B Recruitment and human resources
B Privacy

B Confidentiality and legal privilege
B Al use policy

B Collective agreement considerations
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UNDERSTANDING Al
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Understanding Al
What Al is (and isn’t)

B Artificial Intelligence (“AI’’): Technology that simulates
human learning, problem-solving, analysis, etc.

(] Generative Al (“Gen AI”): Al that can generate new material
B [ g, Text, images, video, data, etc.

] Large Language Model (“LLM”): A type of Gen Al that uses
large statistical models to generate natural-sounding text

B FE.g, ChatGPT, Copilot etc.
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Understanding Al
What Al is NOT

B An LLM may simulate human analysis, 1t uses mathematical
algorithms to predict the most likely next words — it does not
understand what 1t is “saying’ in the way a human does

B Gen Al’s output depends on the data on which 1t’s trained

 E.g., publicly available information (including blogs, Reddit); a
specific database; an organization’s internal material
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Understanding Al
What AI can do in the workplace

B A few examples of what Al can do:
] Draft emails, reports, presentations and summaries
] Analyze data and identify trends
 Provide customer service (e.g., a chatbot)

 Create images, videos and marketing materials

B Use of “Shadow AI” outside the workplace
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Understanding Al
Bias
B Sources of bias in Al:
] Historical bias in training data may lead to bias in an Al output

(1 Al may also rely on a “proxy variable” (a seemingly neutral
data feature) to indirectly predict a certain result

B Data scientists often remove from training data protected traits
like religion, gender or age

B Al finds other data points — proxy variables - that correlate
with those hidden traits resulting in hidden discrimination

J Example: Postal code (socio-economic status), high school
subjects (gender), work habits (religion), etc.
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Understanding Al

Bias

A 2023 Bloomberg analysis of 5,000+ Gen AI images found
occupational depictions amplified gender and racial stereotypes
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Al IN HUMAN RESOURCES
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Al in Human Resources
How employers may use AI in HR

B Al tools are available to:
 Search and screen resumes and applications
] Match candidates with job requirements
J Generate interview questions and analyze responses
(J Automate onboarding and training
d Answer employee questions through an HR chatbot
] Assist with attendance administration

 Support HR decision-making

Just because you can use Al, doesn’t mean you should!
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Al in Human Resources
Risks

B Risks when using Al for HR functions:

] Bias and discrimination — May be biased, leading to a
discriminatory outcome

] Automation bias — Humans defer to an Al assessment instead of
applying meaningful judgement

] Inaccurate decisions — May be incorrect, or missing context

] Lack of explainability — May not be able to explain how a
decision was made, meaning you cannot defend it

(] Unintentional disclosure of personal information
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Al in Human Resources
Bias and discrimination in recruitment

B Amazon Al recruitment tool

1 From 2014-2018, Amazon worked on creating an Al resume
review tool

B Model was trained on resumes submitted to it over 10 years,
most came from men

( The Al taught itself that male candidates were preferable

B [t downgraded resumes from women and reportedly penalized
graduates of all-women’s colleges

B Amazon attempted to make the tool neutral to gender but
couldn’t

J Amazon abandoned the tool
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Al in Human Resources
Bias and discrimination in recruitment

B Bias in Al tools can lead to both direct and indirect
discrimination

] Direct discrimination: Specifically excluding or otherwise
imposing a disadvantage because of a protected characteristic

] Indirect or adverse-effect discrimination: A seemingly neutral
rule or standard has a disproportionate impact based on a
protected characteristic

B Takeaway: Audit any Al tool used to assess both the criteria
and the outcomes
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Al in Human Resources
Bias and discrimination in recruitment

B iTutorGroup automated age screening

A U.S. Equal Employment Opportunity Commission alleged that
1TutorGroup’s recruitment software automatically rejected

female applicants aged 55 or older and male applicants aged 60
or older, affecting more than 200 applicants

[ If true, this is an example of direct discrimination
 Company settled for US$365,000 in 2023
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Al in Human Resources
Mitigating bias and discrimination in recruitment

B Mitigating the risk of bias should occur every step of the way

(] Before buying: Ask for information regarding which training
data was used, and how bias 1s reduced

] Before using: Evaluate selection criteria

(] When using: Implement human review; train hiring personnel
regarding bias and automation bias

] After launch: Monitor outcomes and respond to any disparities
which may emerge

B Al policy should address all these steps (more to come...)
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Al in Human Resources
Disclosure obligations in recruitment

B Ontario: employer with 25+ employees must disclose the use
of Al 1n the recruitment process on every publicly advertised
job posting

B Federal sector, British Columbia, Alberta and Quebec:
privacy legislation applies to employees and candidates

 Legislation may require disclosure

J Quebec: must disclose the use of personal information to render
a decision based exclusively on automated decision-making

B Important to seek advice specific to your tool(s) and
jurisdiction — More on privacy to come...
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Al in Human Resources
Creating HR documents

B HR documents, such as an employment contract, are key tools
to limit liability and reduce risk

 Using Al to draft undermining the usefulness of these documents
(e.g., an unenforceable termination provision)

B Risk: Your Al document looks good, but i1s unenforceable

[ Increases the risk of non-compliance with statutory requirements
(e.g., vacation entitlements)
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Al in Human Resources
Performance management

B Al can assist with performance management, discipline and
termination, but it should not replace human judgment

Al may have incomplete data or overlook evidence, workplace
history or accommodation needs

] May create inconsistent outcomes which are hard to justify

(d May be difficult for employer to determine what evidence was
relied on and why decision was made

 Employer may handle personal or sensitive information (e.g.,
medical records) — must consider privacy

B A human should assess the output, make the final decision,
and document the reason that decision was made
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Al in Human Resources
Who is responsible for the AI?

B Employer may bear responsibility for legal consequences
resulting from the use of Al

B Moffatt v Air Canada, 2024 BCCRT 149:

1 Air Canada chatbot told passenger he could apply for
bereavement fares retroactively — this was incorrect

1 Air Canada argued it was not liable for the information provided
by the chatbot

 BC Civil Resolution Tribunal disagreed

 The chatbot was part of Air Canada’s website — Air Canada was
responsible for the information it provided
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PRIVACY
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Privacy
AI Risks

B Al tools 1n the workplace can gather significant amounts of

personal information (“PI”’) from employees and customers
 Privacy legislation (varies by jurisdiction) imposes certain
requirements on the collection, use and disclosure of Pl

B Key risks:
J Overbroad collection
 Lack of consent when consent required
 Breach or inadvertent disclosure
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Privacy
Case study

Re McMaster University, 2024 CanLI1I 17583 (ON I1PC)
1 University used Al software to proctor exams
Al collected sensitive PI, including biometrics
 Information and Privacy Commissioner held:

B The collection of PI was necessary for the tool to fulfil its
function of exam proctoring

B However, the university did not provide adequate notice of its
collection of PI

B The contractual arrangements between the university and
provider did not adequately protect the PI collected

J Allowed the provider to use PI for system improvement
purposes without the consent of the students
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Privacy
Legal framework

B Federal legislation applies to PI:
1 Commercial activity = across Canada
1 Employment = only for a federally regulated employer

B Some provinces have provincial privacy legislation which
applies to the employment relationship

J British Columbia, Alberta and Quebec

B Important to get advice specific to your jurisdiction
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Privacy
Federal

B Personal Information Protection and Electronic Documents
Act (“PIPEDA”™)

B Employer obligations include:

1 Limit collection of PI to what is needed
(] Safeguard PI from breach
] Employee monitoring must be appropriate in the circumstances
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Privacy
Provincial

B BC and Alberta legislation is similar to PIPEDA

B Quebec passed new privacy legislation, Law 25, with more
stringent requirements and significant financial penalties

(] Potential monetary penalties of up to $25M or 4% of the
enterprise’s worldwide turnover for the preceding fiscal year

 Employee consent required in some circumstances
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Privacy
What’s coming?

B In June 2026, the Government of Canada introduced Bill C-36
to modernize the federal privacy regime

] Significant monetary penalties, up to $25 million or 5% of gross
global revenue for certain offences

(] Must disclose use of an “automated decision system’ and, in
some circumstances, provide an explanation of the decision
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Privacy
Productivity and performance monitoring

B Al tools can monitor keystrokes, application and website use,
email or chat metadata, location, calls and work output

B Key risks: intrusive or excessive collection; data breach;
inaccurate information; snooping

B Ability to monitor with Al may be impacted by applicable
privacy legislation, collective agreement or common law
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Privacy
Productivity and performance monitoring

B [f using an Al tool to monitor productivity or performance:
[ Define purpose
] Use the least intrusive tool
J Only collect data necessary to meet the purpose
 Notify employees
] Restrict access and retention on an as-needed basis

[ Validate outputs and require human review before
implementing employment consequences

B Disclosure required 1n jurisdictions with applicable privacy
legislation (consent in Quebec)

B Ontario: Written electronic monitoring policy
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Privacy
Remote work

B Remote monitoring may give an employer visibility into an
employee’s home, personal devices and non-working time

 Privacy risk: incidental collection about family, the home or
sensitive information and/or off-hours monitoring

] Safeguards:
B Minimize data collection to what 1s needed
B Require human review before meting out consequences
B Use work-only account and device

B Disable unnecessary camera or location tracking
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CONFIDENTIALY AND
LEGAL PRIVILEGE
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Legal Privilege and Confidentiality

Terms

B Confidentiality: An obligation or expectation to keep
information private; 1t may arise from contract, policy, privacy
law or professional duties

B Solicitor-client privilege: Legal concept. Client-owned
protection of confidential communications between a lawyer
and client, for the purposes of giving or receiving legal advice

B Litigation privilege: Protection of material created for the
dominant purpose of existing or reasonably anticipated
litigation

B Waiver: When privileged information 1s not kept confidential,
privilege may be waived — intentionally or unintentionally
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Legal Privilege and Confidentiality
How AI puts privilege at risk

B Creation: Asking Al for legal advice 1s not a communication
with a lawyer — no privilege

 Relevant prompts and outputs may be producible in litigation

B Disclosure: Inputting privileged information into Al
unintentionally “waive” privilege

B Copies: Al recordings or summaries of legal advice may,
without appropriate safeguards, be saved 1n a way that waives
privilege because too many people have access
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Legal Privilege and Confidentiality

Lessons from across the border

United States v Heppner, 820 F Supp 3d 292 (SDNY 2026)

A criminal defendant used Claude to research legal issues and
sent the chat to his lawyers

( The prompts and Claude’s response were not privileged —
Claude 1s not a lawyer

B To date, there 1s no Canadian caselaw on Al and privilege

B We have a Briefing Note with more details on this decision
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Legal Privilege and Confidentiality
Confidentiality

Al 1s not confidential by default

Claude:

“We may use your Inputs and QOutputs to train and improve Anthropic Al
models, unless you opt out through your account settings”

“Claude may send your Inputs, Outputs, and instructions to Third-Party
Services...”

ChatGPT:

“we may use Content you provide us to improve our Services, for example
to train the models that power ChatGPT ... we disclose Personal Data to
vendors and service providers”

Enterprise AI may provide contractual commitments re
confidentiality
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Legal Privilege and Confidentiality

Al meeting notes

B Safest option: Keep Al notetaking off for legal meetings
(any meeting where private or sensitive information 1s
discussed)

B Keep notes confidential and accurate:
 Keep the circle as small as possible — needs to know only

] Assess the tool — where will copies or documents be saved, who
can access them

1 Accuracy — tool may not accurately record every aspect of
conversation, you may be stuck, later, arguing the notes are not a
true reflection of the meeting
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Al USE POLICY
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Al Use Policy
Why have one?

B Set expectations:

 Clarify employee and manager responsibilities, oversight, and
approval processes

 Support training and awareness across the organization
[ Protect confidential business, client and personal information

1 Help prevent mistakes in work product
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Al Use Policy

What should it include?

B To whom the policy applies

B Employee training and responsibilities

B Definition of Al and Al tools

B Acceptable and prohibited uses and tools

B Approval processes

B Requirement for human review, oversight, and fact-checking

B Rules for protecting confidential, personal and proprietary
information
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Al Use Policy

What should it include?

B Guidelines re intellectual property, copyright, and ownership

B Recordkeeping and documentation requirements

B Security precautions, including phishing and prompt-injection
risks

B Reporting process for errors, misuse, or security incidents

B Consequences for policy violations

B Process for regularly reviewing and updating the policy
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COLLECTIVE AGREEMENT
CONSIDERATIONS
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Collective Agreement Considerations

B Unions increasingly want language in collective agreements
that addresses the impact of Al

B Be careful what you agree to
B Don’t handcuff your ability to manage your business.

B Even if a collective agreement does not specifically mention
Al, an existing technological change or contracting out
provision may be impacted by Al

B When in doubt, consult with an experienced labour lawyer
(don’t tinker)
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Collective Agreement Considerations

B Types of agreement language we’re seeing:

] Township of Strong and CUPE - Provision restricts Al and
other automation tools from eliminating, reducing, or modifying
bargaining unit positions, hours or duties

(] SaskTel and Unifor — Technological change provision amended
to include Al. Requirements before job loss due to Al, including
advance notice, a committee, retraining and seniority protections

1 Bell and Unifor — New agreement created a joint committee on
Al to review the introduction, use and impacts of Al
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Key Takeaways

B Understand the Al tools used in your workplace, including
training data used, and the potential for mistakes or bias

B Minimize the collection of PI to what 1s needed for your
purposes, be transparent, and limit access and retention

B Safeguard confidential and legally privileged information

B Have an Al policy which sets clear rules regarding which tools
can be used, and how to responsibly use them

B Consider the impact of Al language in collective bargaining

B Human judgment is important now, more than ever
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‘ Questions?

:??. - ?°?
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B The information contained in this presentation is provided for general information
purposes only and does not constitute legal or other professional advice, nor does
accessing this information create a lawyer-client relationship. This presentation is
current as of September 2026 and applies only to Ontario, Canada, or such other laws of
Canada as expressly indicated. Information about the law is checked for legal accuracy
as at the date the presentation is prepared, but may become outdated as laws or policies

change. For clarification or for legal or other professional assistance please contact
Sherrard Kuzz LLP (or other counsel).
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