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The Hospital Labour Disputes Arbitration Act (“HLDAA”) applies when a hospital (including a long-
term care home and some other healthcare institutions)1 and the union representing its employees cannot 
reach an agreement during collective bargaining. HLDAA provides for interest arbitration as a final 
dispute resolution mechanism, as opposed to strike or lock-out.  

Recently, the Ontario Nurses’ Association (“ONA”) announced a challenge to HLDAA on the basis the 
restriction on the right to strike violates freedom of association under section 2(d) the Canadian Charter 
of Rights and Freedoms (“Charter”). 

Freedom of Association  

In 2015, the Supreme Court of Canada interpreted “freedom of association” under section 2(d) as 
guaranteeing a meaningful process of collective bargaining which may include the right to strike when 
negotiations break down.2 Like all Charter rights, freedom of association is subject to “reasonable 
limits.” The Supreme Court found the right to strike can be limited if the legislation provides for an 
alternative mechanism to resolve a bargaining impasse, such as interest arbitration.  

ONA’s Charter Challenge 

ONA represents approximately 68,000 nurses and health-care professionals in hospitals and other 
healthcare settings. ONA has announced a plan to challenge HLDAA, arguing HLDAA’s prohibition on 
striking deprives hospital workers of a meaningful process of collective bargaining. The “tipping point” 
involved an arbitration decision which did not accept ONA’s proposal regarding minimum nurse-to-
patient ratios.  

Ontario Hospital Association Response 

The Ontario Hospital Association (“OHA”) has urged ONA to abandon its challenge, on the basis that 
HLDAA is necessary to protect patients from unnecessary risk. Patients do not choose when they need 

 

1 Under HLDAA “hospital” means “any hospital, sanitarium, sanatorium, long-term care home or other institution 
operated for the observation, care or treatment of persons afflicted with or suffering from any physical or mental illness, 
disease or injury or for the observation, care or treatment of convalescent or chronically ill persons, whether or not it is 
granted aid out of moneys appropriated by the Legislature and whether or not it is operated for private gain.” 
2 Saskatchewan Federation of Labour v Saskatchewan, 2015 SCC 4. 

http://www.sherrardkuzz.com
https://www.ontario.ca/laws/statute/90h14
https://ona.org/news/20260511-hldaa-charter-challenge/
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/14610/index.do
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care, and a hospital must always be there for them. Labour disruption of any magnitude in a hospital 
puts patients at risk.3  

What’s Next 

ONA will make an application to the Ontario court asking the court to declare HLDAA unconstitutional 
and of no force or effect. The Government of Ontario will defend HLDAA, arguing the legislation: 

• has a pressing and substantial objective (i.e., to protect the health and safety of the public by 
ensuring continuity of hospital and long-term care home services), 

• is minimally impairing to meet that objective, and 
• is proportionate (i.e., the beneficial effects of HLDAA are proportionate to the impact on the Charter 

right in question).  

There are strong arguments that HLDAA is constitutional: hospitals and long-term care homes provide 
an essential service, a work stoppage of nurses would have serious effects on the health and safety of 
patients, and HLDAA provides for interest arbitration as a dispute resolution mechanism. We will keep 
readers apprised.  

For more information or for assistance, contact your Sherrard Kuzz LLP lawyer, or 
info@sherrardkuzz.com.   

The information contained in this article is provided for general information purposes only and does not 
constitute legal or other professional advice, nor does accessing this information create a lawyer-client 
relationship. This article is current as of May 15, 2026 and applies only to Ontario, Canada, or such other laws 
of Canada as expressly indicated.  Information about the law is checked for legal accuracy as at the date the 
article is prepared but may become outdated as laws or policies change.  For clarification or for legal or other 
professional assistance please contact Sherrard Kuzz LLP.  

 

3 Kirk LeMessurier, Chief of Communications and Public Affairs at the OHA, see Ontario Nurses' Association launching 
constitutional challenge over lack of right to strike.  
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