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Ontario human rights regime gets passing grade

System isn't in crisis but that’s no excuse for complacency, says Pinto report

BY SHANA FRENCH
AND GERALD GRIFFITHS

mendments to On-
tarto s Human Rights
Code came into effect
n 2008 amd great
optimism. They revamped the
model for adjudicating human
nghts disputes with a view to
streamlining the process
Three years after the
amendments implementation
Andrew Pinto, a partner at
Pinto Wray James in Toronto,
was asked by the province to
conduct a review He provided
34 recommendations n a 233-
page report he submutted to the
attorney general in November.
Pinto “dhd not find a system
m dysfunction, so no radical
new approach 1s proposed ”
But he did find “a human nights
system that 15 working better
and

On average, 1t took about 27
months for the commussion to
decide whether to refer a case
to the tnbunal and almost five
years for the mbunal to 1ssue a
decision from the time of filing
Today, the time between filing
and a deciston 1s an average of
less than two years

Reduced lag time may be
attributable to severai factors,
including the mtroduction of
a summary hearing procedure
that empowers the tribunal to
dismiss an apphcation 1if there
15 "no reasonable prospect of
success,” as well as court deci-
sions that have further affirmed
the tnbunal s power to dismiss
an application 1f its subject
matter has been dealt with
another administrative pro-
ceeding — even if that proceed-
1ng was not grounded solely on
a code-based viclation.

but faces some

and

urgent
The system 1s not 1n cnsis
but that should not be an ex-
cuse for complacency, he says.
While some of the amend-
ments have improved the hu-
man rights system, significant
1ssues remain including that
employers continue to be vic-
tms of baseless. lengthy and
costly applications Ultimately,
more needs to be done to elim
nate these apphcations and mn
crease the system s efficiency
The following is a review
of the code amendments and
Pmto s recommendations

How has the system changed?

Prior to the amendments,
complaints were filed with the
Ontano Human Rights Cornmis-
ston. which processed, medsat
ed and 1nvestigated complaints
Following a sometimes lengthy
investigation, the comnussion
determmed whether to forward
the complamnt to the Ontario
Human ts Tribunal, which
then adjudicated the complaint
and determined whether the
code was breached.

The 2008 amendments
temoved the commission's
gatekeeper function to create
a direct access model where
complamts (now called apph
cations) are filed directly with
the tnbunal The

adopted by the
tribunal also seem to have
helped These mclude adjuds
cation, mediation and “active
adjudication ” where tribunal
adjudicators exercise greater
control over the proceeding, as
throutgh adjudicator question-
ing of Wilnesses or narrowing
the 1ssues in the application

Pinto also calls fo- the remn-
troduction of duty cow 1
assist i htigants

changes to the remedies 1ssued
by the tnbunal, such as having
explam why they

at the tribunal A duty counsel
program was briefly mtroduced
n Toronto, whereby a HRLSC
lawyer was available to assist
applicants. particularly in me-
diations A sigmificant increase
in the mediation success rate
with legal counsel involverent
suggests the unlity of this rec-
ommendation.

Practically speaking, an un-
represented apphcant will often
have unrealistc expectations
about the prospect for success
at the tribunal and the value
of awards, which makes early
resolution a remote prospect

Simple procedural changes
proposed by Pmto may also
help reduce the number of in
appropnately named personal
respondents For example, to
improve applicanon forms,
personal respondents should
be required to explan why an
individual should be personally
named in an application

Giving the tnbunal the pow-
er to mandate that losing par-
ties pay the other party s legal
fees may also dissuade frivo-
lous applications However,
Pmto's report does not recom-

Perhaps most troublingly for employers, the
report suggests adjudicators increase damage
awards to encourage more applications,

But the delays are stll too
long and often key witnesses
have left their employment by
the time a hearing takes place,

Furthermore, while appli-
cations move more quickly
through the system, the HRLSC
15 overwhelmed Pinto's re
port mdicates 1t can take four
months for potennal applicants
to even meet with the HRLSC
regarding their applications,

As aresult, many applicants
are not represented and may
not receive advice regarding
the quality of their applica
tion, increasing the number
of baseless applications being
filed This lack of advice has

focuses instead on developing
policies, p

also bkely toanin
crease In lhe number of person
al

and pmmou.ns ccde complt
ance. The commussion can also
still initiate and ntervene m an
application before the tribunal
but i practice. rarely does so
Instead, m hght of the comms
sion s reduced role i processing
applications, the amendments
created the Human Rights Legal
Support Centre (HRLSC) to pro-
vide applicants with free advice,

g named
where 1t 1s not appropnate The
Tesults have been an unneces-
sary waste of resources

Report recommendations

The report makes a series
of recommendations to re-
solve the system's defictencies
These include encouraging the
tribunal te further improve on
the hallmarks of its success
such as 1o offer me-

support and
1s the new system effective?

diation (but trying to schedule
1t earlier m the process) and

P were
subject to significant delays

er active adju-
dication by the tnbunal

mend granting the tribunal the
power to award costs, calling
mstead for further research
as to whether a costs regime
should be mstituted
hile many employers
would welcome a cost regime
i the hopes of dissuading
baseless claims or offsetting
expenses related to defending
frivolous applications, there
1s a concern that allowing for
cost recovery would discour
age legitimate applicztions and
impede access to social justice
Perhaps most troublingly for
employers the report suggests
adjudicators ought to depart
from established precedents to

increase damage awards in or-
der to encourage more apphca-
tions under the code

Pinto also makes a series of
recommendations aimed at en-
couraging more humran nghts
applications These mclude a

for the removal of the ob
ligation Lo dicluse wilnesses
and key documentation at the
imtial stages of the application
process on the basis this re-
quirement 1s to0 onerous

Bui this may see parties fail
ing to consider the strengths or
validity of their case, further
encouraging baseless applica-

10D0S
The report also calls for

chose not to 1ssue a “public
interest award” requiring a re
spondent to take action in re-
sponse 10 a violation

1t 1s difficult to predict which
of Pinto s recommendatons, 1f

mussion, steps must be taken
to screen out baseless applica-
tions There 1s also the thorny
issue of costs. with no reason-
able resolution 1 sight

Shana French and Gerald
Gniffiths are Toronto based
lawyers at Sherrard Kuzz,
an 1 and labour

any, will be by the
Ontario government. But prob-
lems do remamn mn the number
of baseless applications and
improperly named personal re-
spondents.

While few yearn for the
gatekeeper days of the com-

law firm representing
management French can be
reached at (416) 603 0700,
Gnffiths can be reached at
(416) 217-2234 or visut
www sherrardkuzz com

for more tnformation



