Daily Commercial News Friday, February 13, 2004

Legal
Corner

By

Michael Sherrard

Raids, displacements
and applications to
terminate bargaining rights
‘Open period’ is upon us. Are you ready?
In Ontario, under the Labour Relations Act (the “Act”)
construction industry collective agreement negotiations
take place every three years. On April 30th of this year,
the majority of Ontario’s construction sector collective
agreements will expire.
Negotiations are therefore under way and it is important for each of you to remain up to date on the progress
of the negotiations in your sector.
It is also very important to be aware that during the
period February 1 to April 30, 2004 (the “open period”)
construction trade unions or construction employees have
the legal opportunity to raid or displace other construction
trade unions and/or terminate the bargaining rights of an
incumbent construction trade union, respectively.
As a construction industry employer, do you know
what to do if and when this happens at your
workplace(s)?
A construction trade union that seeks to raid or displace an incumbent construction trade union, or a group
of employees that seek to terminate the bargaining rights
of a construction trade union, must serve an application
on the incumbent construction trade union, affected
employer(s) and any other interested party, and then to
file the application with the Ontario Labour Relations
Board (the “Labour Board”).
The Board is empowered to process the application,
assess the support for the application and if there is sufficient support to schedule a secret ballot vote of the affected employees.
Sufficient support means that the construction trade
union or group of employees has the support of at least
40% of the employees in the construction bargaining unit.
At this stage in the process the timelines become
extremely short, and meeting the Act’s deadlines is critical. Failure to respond, or to respond on time, can profoundly affect an organization’s legal rights. If a response
is not filed in a timely manner, the Labour Board’s practice is to accept the application on its face. There are
extremely few reasons acceptable to the Labour Board
that would result in extending these time limits.
So, what are the deadlines? Within two (2) business
days of receiving an application, an employer or trade
union is required to serve on all affected parties and file
with the Labour Board a legal “response.”
A secret ballot vote is then scheduled between five and
10 days after the application is served. Typically, these
votes take place at the affected worksite(s). The outcome
of either a raid or displacement application or an application to terminate bargaining rights is based on a simple
majority of those who cast ballots.
An employer that intends to file a compelling, strategic and useful response will need to consider several critical matters and to do so quickly. Some matters are entirely factual.Others require careful consideration of
corporate objectives and strategy. Either way it is advisable that preparation of the legal “response” be undertaken with the assistance of labour counsel experienced in
the complex area of construction labour relations.

Important questions
Here are just a few of the questions to consider:
(i) To whom does the application apply?
(ii) What trade or craft is affected?
(iii) What geographic area and worksites are affected?
(iv) Who was at work on the day of the application?
(v) What kind of work were the employees performing
for the majority of the day of the application?
(vi) Are any other parties affected by the application?
(vii) Where should the secret ballot vote take place?
(viii) When should the secret ballot vote take place?
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Consultation with ORBA planned
From Page 1

“In fact, investment in critical
transportation infrastructure is one of
our key priorities at MTO. We need to
keep people and goods moving
smoothly and efficiently across
Ontario and through our borders,”
said McCuaig.
The government is currently in the
middle of its budget planning and the
ministry won’t receive approval for its
2004/05 construction season budget
until the spring, added Mike Goodale,
director of the ministry’s program
management branch.
But that process will include substantial consultation with ORBA and
the ministry has received approval to
advertise 20 construction projects
worth an estimated total value of $200
million from January to April, said
Goodale.
Some of those projects include:
The rehabilitation of Highway 417
from Dunevan Road to Regional Road
17 in the Ottawa area; improvements
to the Highway 401/TownLine Road
interchange at Cambridge; and an
expansion of Highway 17 east of
Sault Ste. Marie from Echo Road to

‘In fact, investment in critical transportation
infrastructure is one of our key priorities at
MTO. We need to keep people and goods
moving smoothly and efficiently across
Ontario and through our borders.’
Bruce McCuaig

Bar River Road, he said.
The ministry wasn’t that far off the
mark between its projected 2003 program expenditures and the actual
work undertaken, Goodale pointed
out.

Actual construction
It had projected a $1 billion investment in capital projects in the 2003/04
fiscal year. That estimate included
$515 million in actual construction in
southern Ontario and $217 million in
Northern Ontario for a total of $732
million.
The balance was to be comprised

of: $10 million in federal government
“top up” contributions for shared federal/provincial projects; $262 million
worth of design work, property acquisition and program administration;
and $89 million for “other capital”
projects such as First Nations roads
and highway connecting links.
Some of those planned projects
were deferred due to delays in signing
the Strategic Highway Infrastructure
Program with the federal government,
said Goodale. The ministry’s construction program, however, offered a
good mix of contract sizes and work
types, with an equitable distribution
of work across Ontario, he said.

Deputy minister McCuaig cites survey

MTO will improve relations with roadbuilders
The Ministry of Transportation
intends to improve its business relationship with Ontario’s road construction industry, says acting deputy
minister Bruce McCuaig.
“Although we already have a
strong working relationship, MTO is
determined to improve the way we do
business with you,” McCuaig, told
delegates at an ORBA seminar.
A survey by the consulting firm of
Erin Research indicates there is a
need for the ministry to improve that
relationship, he explained.
“We are committed to moving
ahead with actions that can help
address the real concerns the industry
has raised.”

Survey’s objective
His comments were a lead-in to
the presentation of the survey’s preliminary results later in the seminar.
The objective of the survey was to
identify issues that exist in the business relationship between the ministry and the industry, said Carl Hennum, assistant deputy minister with
the operations division.
“We don’t all see things the same
way,” said Hennum, explaining the
preliminary results are based on tele-

phone interviews with 96 consulting
firms, 53 capital contractors and nine
maintenance contractors. A series of
roundtable discussions was also held
with five consultants and three contractors, he said.
Some of the findings indicate
industry disaffection with MTO performance evaluations, policy applications and design packages. Contractors also feel they’re being asked to
assume more risks with fewer rewards
than existed in 1996, said Hennum.
The MTO also “comes in at distant third” when contractors are given the choice of taking on a project
with different entity for the same
profit level.
“This (finding) reflects an area
that we need to have a discussion
about,” said Hennum.
After the seminar, Hennum
refused to provide any more information on the findings and said that will
have to wait until Erin Research
completes the study. He even suggested the preliminary results
weren’t really public—even though
he had already presented them to an
audience of more than 150 guests.
Transportation Minister Harinder
Tahkar briefly referred to the survey
when he appeared as the keynote

luncheon speaker the same day.
The minister thanked both the survey participants and ORBA for taking part in a series of “stakeholder
summits” he held to generate ideas
for transportation initiatives.
“Recently, I also had the pleasure
of meeting with your executive. They
raised some issues of concern and
gave me some recommendations for
how we as a ministry can improve
the situation for your industry.

Seeking balance
“For example, they have asked
that our ministry award contracts on
a more even basis throughout the
year, to help avoid output peaks and
troughs in the construction
timetable.”
Tahkar said he takes the recommendations very seriously and would
be carefully reviewing them with his
senior officials.
“We do recognize there is room
for improvement. Thanks to your
feedback, I certainly have a clearer
picture of your needs and expectations and a better understanding of
how MTO can further improve our
working relationship in the future.”
— Dan O'Reilly

Demand for legal protection growing
From Page 4

When measured in constant 199091 dollars, the real value of spending
has actually dropped by 22 per cent,
according to the audit.
Canadians treasure their historic
sites and documents and need to
know how badly these have deteriorated, said Wendy Lill, NDP culture
critic.
“I’m delighted to see the auditor
general has actually shone a light on
this issue, we’re losing our heritage
very quickly.”
Even the historical documents that
tell the stories of Canada’s past are in
serious danger.

More than 90 per cent of the collections in the National Library of
Canada are housed in terrible conditions that don’t meet standards of temperature and humidity.
Parks Canada, the National Library
and the National Archives, “can hardly meet their mandate to protect heritage,” warns the audit.
That doesn’t just hurt historians
and researchers.
The National Archives reports that
most of the 120,000-plus inquiries it
receives each year are from ordinary
Canadians tracing their family roots.
“We seriously doubt that planned . . .
improvements will allow them to meet

all preservation challenges the federal
government faces,” concludes the
audit.
Much of the new monies set aside
for heritage programs won’t help, the
audit notes.
They’ll be allocated to new projects such a major program to restore
the Parliament buildings, construction
of a new war museum, and the recent
announcement of a new Canada History Centre.
At the same time, demand for legal
protections through designations of
new heritage buildings and historical
sites, is growing, auditors found.
The Canadian Press
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Accusations fly in union dispute
From Page 1

nal hearing should be set
aside until the board has had
a chance to rule on the
validity of such a hearing.
Local 183 argues that a
Canadian mediator—not a
panel of its international
parent union—should deal
with the charges levied by
the affiliates.
In December the OLRB
ordered LIUNA to delay the
internal hearing until it has
ruled on the matter.
Hearings before the
OLRB began in early
December and the board has
yet to rule on the matter.

Every effort
According to the statement by Local 183, the
union has made, and will
continue to make, every
effort to work within the
existing LIUNA framework
to bring about a resolution
to the crisis.
“However, should interference by LIUNA persist,
Local 183 will have no
choice but to explore alternatives to our existing affiliation,” warned Cooper.
“We have complete confidence in, and respect for,
the OLRB process and
have no intention of allowing the hearing process, no
matter how emotionally
charged, to be hijacked by
threats and allegations of
harassment.”
Both sides in the dispute

‘Clearly they have
something to hide.
It is an attempt to
escape scrutiny.’
Joseph Mancinelli

say they’ve been the subject
of smear campaigns and
have contacted police about
the threats.
According to the union,
Antonio Dionisio, business
manager of Local 183, took
his concerns to Toronto
police Chief Julian Fantino
last year.
Meanwhile,
Joseph
Mancinelli, LIUNA’s vicepresident and regional manager for Central and Eastern
Canada, has complained
about harassing phone calls,
threats and an anonymous
smear campaign to police.
In an interview, Mancinelli said he’s received a
number of phone calls and
letters threatening his family.
Although he doesn’t
know for sure who is behind
them, he said they began
after he started investigating
allegations of fraud and
indiscretions by the leadership of Local 183.
“I went to the police and
they took it very seriously,”
he said.
“They have reason to
believe there is substance
behind the threats.”
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As a result of the threats,
Mancinelli said police have
“heightened” the watch on
his home.
He said the threats will
not deter him from his
investigation into activities
of the Local 183 leadership.
Mancinelli said the internal hearing process has
worked for 101 years and, in
fact, Local 183 has used it to
bring allegations against one
of their own members so
there is no reason why they
should now challenge the
process.
“Clearly they have something to hide. It is an attempt
to escape scrutiny.”

‘I went to the police
and they took it
very seriously.
They have reason
to believe there is
substance behind
the threats.’
Joseph Mancinelli

Local 183 and LIUNA
have had their ups and
downs over the years.
In 1995, amid a criminal
investigation into the bribing of a public official that
resulted in charges against
Dionisio, the international,
which has had its share of
corruption scandals in the
U.S., assumed control of
Toronto-based Local 183.
Dionisio, who was then
the president of the local,
was subsequently acquitted
of the bribery charges at a
1996 trial and then elected
as the local’s business manager.

‘Should
interference by
LIUNA persist,
Local 183 will have
no choice
but to explore
alternatives to our
existing affiliation.’
Keith Cooper

After several years of
peaceful co-existence, tensions between LIUNA and
Local 183 surfaced again.
By mid-2003, the tension
turned bitter and talk surfaced of the Canadian local
separating from the U.S.based international.
Mancinelli said the leadership of Local 183 is using
the threat of separation as a
“smokescreen” and the fact
of the matter is that the
union is not theirs.
“The union belongs to
the members,” he said.
“They are the same as the
other 600 locals in North
America.”

Largest local
Local 183 is the largest
construction union local in
North America, representing
more than 30,000 members
throughout south and central
Ontario and the Greater
Toronto Area.
The majority of work
performed on residential
subdivisions is performed
by Local 183 members.
Local 183 has been a member of LIUNA since its
founding in 1952.

PREQUALIFICATION # 2003-634P-A
INVITATION TO SUBMIT VENDOR
QUALIFICATIONS FOR GENERAL CONSTRUCTION
The Region of Peel intends to prequalify general contractors for
construction projects associated with expansions to the South
Peel Water and Wastewater Treatment Plants. The projects
included in this prequalification project are:

TENDER
CHRISTIE LAKE DAM – MAJOR MAINTENANCE
CHRISTIE LAKE CONSERVATION AREA, HAMILTON
The project has several components including the construction
of a gantry system, installation of a new low flow valve,
concrete and joint repairs, replacement of the railing system, deck
walkway rehabilitation, and rust removal.
Tenders for this project are invited by the Hamilton Conservation
Authority to be delivered, sealed and clearly marked, to the Main
Office at 838 Mineral Springs Road, PO Box 7099, Ancaster,
Ontario, L9G 3L3, no later than 12:00 noon, local time, Tuesday
March 2, 2004. Tenders received after the specified closing time
and date regardless of postal markings at the point of mailing,
or if personally delivered late, will not be opened. Tender
submission documents are available at the above noted address,
or by calling the HCA receptionist at 905-525-2181, during
normal business hours.
HCA staff and the consultant will be available at Christie Lake
Dam (enter off Crooks Hollow Road) to conduct an inspection
tour on Tuesday February 24, 2004 at 10:00 AM. If you have any
questions regarding this project, please contact George
Stojanovic, Water Resources Engineer, at 905-525-2181.
Mark Shurvin
HCA Chairman

Bruce Duncan
HCA GM/CAO

Every minute counts
From Page 5

The purpose of this article is neither to suggest nor to
support either type of application. Rather, the purpose is
to highlight the importance to employers of knowing
your rights and obligations if and when you receive this
type of application.
Most importantly, it is absolutely critical that you
seek the assistance of your labour counsel immediately.
In this delicate framework in which every minute
counts, it is important to do everything you can to
ensure that those minutes count for your organization,
not against it.
Michael G. Sherrard is a partner with the law firm
Sherrard Kuzz LLP in Toronto. The firm specializes in
advising and representing management on all matters of
labour and employment law, with expertise in construction labour relations. www.sherrardkuzz.com or 416603-0700.
The information contained in this article is provided
for general information purposes only and does not constitute legal or other professional advice.
Reading this article does not create a lawyer-client
relationship. Readers are advised to seek specific legal
advice in relation to any decision or course of action
contemplated.

TRANS-NORTHERN PIPELINES INC.
Pre-Qualification of Pipeline Contractors and
General Contractors For Trans Northern Pipelines Inc.
Capacity Expansion/Line Reversal Project
Pipeline Contractors and General Contractors are invited to
submit Pre-qualification Information for the Trans Northern
Pipelines Capacity Expansion /Line Reversal Project proposed
from Montreal (East) Quebec to Deseronto, Ontario. The Trans
Northern Pipelines Capacity Expansion/Line Reversal Project is
composed of the following individual projects:
In the Province Of Ontario
Pipeline Construction
• Construction of 31 km of NPS 16” buried pipeline from the
Ontario/Quebec border to Ingleside, Ontario, in 3 segments
(Ontario/Quebec border to Lancaster, Lancaster to
Summerstown and Long Sault to Ingleside), including
1 horizontal directional drill.
Facility Construction
• The construction of 3 new booster pumping stations located at
Iroquois, Mallorytown, and Kingston.
• The modification of an existing booster pumping station
located at Deseronto.
• The construction of a manifold spill containment system at
existing booster pump stations located at Kilbirnie and
Maitland.
• The expansion of an existing booster pumping station,
including the installation of all ancillary equipment associated
with 4 new storage tanks, to be erected by others, located at
Farran’s Point (Ingleside).
• The demolition of an existing booster pumping station and the
construction of a new expanded booster pumping station at
Lancaster.

Clarkson Wastewater Treatment Plant
2004-002T – Biosolids Building

The projects above comprise all civil, mechanical, and electrical
works.

Lakeview Wastewater Treatment Plant
2004-005T – Headworks
2004-006T – Treatment
2004-007T – Solids and Disinfection
2004-008T – Thermal Oxidation

In The Province Of Quebec

Prequalification Documents are available for pick-up from The
Region of Peel, Purchasing, 10 Peel Centre Drive, 1st Floor,
Brampton, Ontario.
Those that have submitted documents previously under
Document # 2003-634P need not re-apply.
Replies are to be submitted in accordance with the
Prequalification Document at the Region of Peel, Purchasing,
10 Peel Centre Drive, 1st Floor, Brampton, Ontario on or
before:

Pipeline Construction
• Construction of 32 km of NPS 16” buried pipeline from Ste
Marthe Sur Le Lac, Quebec to the Ontario/Quebec border, in
2 segments (Ste Marthe Sur Le Lac to Parc d’Oka and St Clet
to the Ontario/Quebec border), including 2 horizontal
directional drills.
Facility Construction
• The expansion of an existing pumping station located at
Montreal (East).
• The demolition of an existing booster pumping station and the
construction of a new expanded booster pumping station at
Como.

12:00 (noon) local time
TUESDAY, FEBRUARY 24, 2004

The projects above comprise all civil, mechanical, and electrical
works.

The Region of Peel relies on this advertisement to notify you of
this business opportunity and it is not obligated to notify past or
present vendors, contractors or service providers in any other
manner.

The prequalified contractors will have the opportunity to participate in the bidding process on any or all of the above individual
projects by specific location.
An Expanded Scope and Schedule for all tender packages, along
with a detailed list of pre-qualification submission requirements,
is available on Marshall Macklin Monaghan’s website
www.mmm.ca under “What’s New”.

