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Legal
Corner

By

Michael Sherrard

Constructive dismissal case:
Decision good for employers

Canadian courts have long recognized a principle under
the common law called “constructive dismissal.” Constructive
dismissal means a unilateral and fundamental change in a
term or condition of an employment contract without provid-
ing the employee with reasonable notice of the change. Where
an employer is found to have constructively dismissed an
employee, the employer is liable for a period of reasonable
notice akin to that which is owed to an employee who is ter-
minated without cause.  

For employers, the difficulty is understanding what is con-
sidered a “fundamental change” in a term or condition of
employment. To appropriately and effectively manage their
workplaces, employers need to know whether contemplated
action could result in constructive dismissal.  Some changes
are obviously fundamental, such as a hefty pay cut or demo-
tion. However, other changes are not as clear, such as a mod-
erate change in responsibilities or hours of work. Even the
courts have had difficulty applying the law of constructive
dismissal consistently because each case must be decided on
its own facts. In the words of the Supreme Court of Canada:

“Each constructive dismissal case must be decided on its
own facts, since the specific features of each employment
contract and each situation must be taken into account to
determine whether the essential terms of the contract have
been substantially changed.” (Farber vs. Royal Trust Co.)  

The result is that over the last couple of decades employers
have, for the most part, been left to guess whether their
actions will trigger legal liability. Many employers have sim-
ply decided not to implement legitimate changes at all for fear
of triggering liability.  

It is this rigidity or guess work that has no place in the
present business environment. To the greatest extent possible
employers must have flexibility to manage their businesses in
the interest of ongoing viability. 

Recently, the Ontario Superior Court of Justice issued an
award that should result in greater certainly in the law, as well
as flexibility for employers (Vanelli vs. Sobeys Capital Inc.).  

In this case a manager had worked for the company for
more than 25 years and through successive sales of the busi-
ness. The manager had always worked the day shift. For legit-
imate business purposes, the employer sought to implement a
change to the hours of work of all of its managers, by requir-
ing them all to rotate shifts including closing the operation
one night a week and one weekend per month.  

The manager refused the change outright. He would not
even consider such a proposal even though the same request
had been made of all the other managers. Ultimately, the man-
ager took the position that he had been constructively dis-
missed and sued his employer for wrongful dismissal dam-
ages.

Change not ‘fundamental’

The court dismissed the claim on the basis that the pro-
posed change to the hours of work was not “fundamental” to
the employment agreement. The court was also critical of the
manager’s rigidity and found that he should have at the very
least “tried . . . out (the new proposal): This is a case in which
a senior employee was simply not prepared to be the least bit
flexible on this issue. . . . Rigidity has a cost.”  

The court also said that it was “hard pressed to find any
significant changes to (the manager’s) workplace status or the
terms of his employment. His title remained the same. His
wages were identical. His seniority was preserved and his
vacation entitlement remained constant.” As for the manager’s
loss of work schedule flexibility, “while the changes . . . may
have left him with a little less control, such changes were
minor and ought not to be viewed as an unequivocal refusal
by the employer to be bound by the contract. . . . The loss of
flexibility may be a factor contributing to a potential construc-
tive dismissal, but does not, in and of itself, determine the
issue.” 

The court’s decision in this case is significant because it
signals a departure from the way in which courts have tradi-
tionally looked at this issue. Had this case been heard five

for the benefit of the industry.
The CCIC’s activities will be guided

by a council of between 20 and 35 indi-
viduals from all sectors of the industry,
with committees established to work on
specific areas of concern.

To achieve its ends, Meade said,
CCIC must develop a system of broad,
consensus-building consultation.

There are many problems that need
to be addressed, but Meade mentioned
two in particular as being among the
most bothersome: Low profit margins
and declining productivity.

Low profit margins, common in the
industry, hamper investment, he said.

“How many of our big contractors
are listed on the stock exchange? How
many  contractors, or consulting or
architectural firms are considered by
the investment community to be wor-
thy of investment?”

Investors look at potential return on
investment and if a company is earning
a 15-per-cent return, an investor might
consider buying in.

“But the industry tends to operate
with returns on investment that are sig-
nificantly lower than that, so why

would anyone invest?
“So the overall profitability of the

industry is a problem.”
But improved profitability is often

needed to improve innovation, so a sort
of circular situation exists: You can’t
attract investment without innovation
and you can’t innovate without invest-
ment.

“The way other countries have bro-
ken into that cycle is to acknowledge
that the cycle exists, and then, where
possible, move away from the aggres-
sive, competitive style in some areas
into a more co-operative style until the
cycle is broken.

“Another way is through govern-
ment leadership. Governments are
large owners of property and large pur-
chasers of construction. If they are pre-
pared to work with the industry to help
break the cycle, they could provide
leadership that, once proved successful,
could impel private owners to change
their thinking.”

On the way to solving the larger
problems, the CCIC is developing a list
of performance improvements that
could be achieved in the first five years.

Among them, Meade said, is

improved predictability of both costs
and scheduling.

“That’s got to help planners and
people who are trying to establish
budgets,” he said.

Another is, again, improved produc-
tivity, but through innovation in the
way business is done. 

“One of the main issues we have is
the fact that this industry is so frag-
mented and that so many of the players
are small firms,” he said. “The new
ideas that would improve a firm’s per-
formance are just not getting around.

“It doesn’t  involve major capital
expenditure; it doesn’t involve new
technologies that haven’t been proven.

“The new ideas tend to be more
about how you approach the way you
do business, and we need to begin
moving . . . in that direction.”

Meade, a professional engineer, has
a history in management and policy
development with Ontario Hydro. He
was the first executive director of the
Continental Automated Buildings
Association and most recently was a
manager with the Professional Engi-
neers of Ontario dealing with licensing
issues.

Develop consensus building consultation
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Smith added the building will
accommodate all of the customs’
requirements of an airport that
handles passengers and baggage,
as well as cars at a land-border
crossing.

“This will be the first new
land-crossing into Canada in 40
years,” he said.

The modest two-storey build-
ing will include a departures space
with check-in facilities and lounge
as well as Canadian customs and
immigration facilities for  passen-
gers—arriving with or without
cars. 

Kiosks will be built on the
arrivals side for processing of
automobile drivers.

“It was a very competitive
process,” Smith said of the
design-build competition. 

“Price was a major considera-
tion.”

New system

Smith said EllisDon, which has
done its share of design-build
projects, is using an innovative,
Italian forming system called Pon-
tarolo. 

“This is essentially a forming
system whereby economical, slab-
on-grade is achieved in a waffle
configuration using interlocking
forms resembling small tables.”

Another interesting aspect,
Smith said, is that there will be no
perimeter frost wall. 

Instead, frost protection will be
achieved through surface insula-
tion underneath a sidewalk sur-
rounding the project. 

“It’s innovative, straightfor-
ward and fast,” he said.

The project also includes pro-
vision of an adjustable gangway
between ship and shore.

Despite its modest budget, the
project is “one of the more chal-
lenging” that EllisDon has under-
taken, Smith said.

Price a major
consideration

Employers should be involved
the WCB process and their rights and
responsibilities.

“What we’re trying to do is not
only prevent injuries in the first place
but to manage the average days lost(to
manage that number down,” he said.
“Every day off the job for a construc-
tion worker is costing the industry
about $200.”

The average claim cost for the con-
struction industry is $19,000. The
average number of days lost is 57.
Over a five-year period from 1998-
2002, WCB accepted 33,839 claims.
A total of 1.9 million workdays were
lost, resulting in a cost of $466 mil-
lion.

McMillan, along with Michael
McKenna, WCB senior dedicated
claims manager, provided an
overview on the key components of
claims management and the impor-
tance of a return to work program at a
recent Vancouver Regional Construc-
tion Association seminar.

He said that McKenna has been
specifically assigned to provide assis-
tance to employers in reducing the
time loss associated with injury and
illness in order to decrease WCB costs
to the construction industry.

McKenna is an excellent resource
to give expert advice on what needs to
be done with the management of a
claim on an ongoing basis, said
McMillan, along with how to set up
early safe return to work programs.

In explaining employers’ rights and
responsibilities, McMillan noted
employers are often surprised they
have a right to protest a claim or pay-
ment of benefits.

“Ninety eight percent of appeals
come from workers, two per cent
from employers. It suggests that
employers don’t understand or don’t
want to exercise their rights of
appeal,” he said, recommending full
participation in the appeals process
when appropriate. 

Other employer rights include
access to information on the progress
of a claim, cost relief consideration
and timely response to inquiries.

McMillan cautioned mistakes may
occur and “it is much harder for WCB
to reverse a decision once it’s made.”

This is why it is important for
employers to be actively involved in
claims.

“Don’t expect WCB to solve your
problems,” he said, suggesting
employers hold WCB accountable as
they would contractors or subcontrac-
tors.

Claims management was defined
as a structured method of managing
WCB claims from initial reporting to
final payment or appeal.

McMillan cited lower WCB
assessments, lower replacement costs
and lower retraining/training costs as
some of the benefits of claims man-
agement.

“People who are off work are cost-
ing you money in many ways . . .
retraining time, costing down time in
a variety of ways. Faster return to
work means less money flowing out
the door,” he said.

While the base premium rate
remains relatively unchanged for the
majority of B.C.’s registered employ-
ers, construction employers were
among those that had rate increases of
10 per cent or more for 2004.

Currently, the industry has a 33 per
cent merit and demerit system.
McMillian said it is a special experi-
ence rating system for construction,
which may expire this year. “Every
other industry in the province is at a
50-per-cent merit and 100-per-cent
demerit.”

“Those companies that do claims
cost management will tend to have
lower rates,” he added.

McMillan also advised focusing on
current claims because the experience
rating is based only on the previous
3.5 years. For example, a 1999 claim
would not affect the 2004 rate.

Another important component of
the claims process is the accurate
completion of Form 7-Employer’s
Report of Injury.

McMillan described Form 7 as a
blank cheque to WCB (a $1.5 million
blank cheque. He stressed information
on the form should be completed by
the right person such as a supervisor
(not the first aid attendant) because it
will be used to determine entitlement
on claim and will be referred to by
appeals tribunals.
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CITY OF BROCKVILLE

CONTRACT NO. 2004-13

RENOVATIONS TO 
FIRE STATION NO.1

SEALED TENDERS marked
“Tender for Contract No.
2004-13” will be received by
Sandra Seale, City Clerk, until
12:00 o’clock noon (local
time)

MONDAY, AUGUST 9, 2004

for renovations to Fire Station
No. 1 (Perth Street)

The work on this contract
includes:

Masonry repointing, 
exterior and interior 
painting, site work, 
concrete work, overhead
doors, electrical lighting
and baseboard heater
replacement.

Plans, Specifications and
Tender Forms may be
obtained at the office of the
Consulting Engineer in
Brockville upon payment of a
non-refundable fee of Twenty-
five Dollars + GST ($26.75)
in cash or by cheque 
made payable to Eastern
Engineering Group Inc., after
July 26, 2004.  A site meeting
will be held on Wednesday,
July 28th, 2004 at 9:00 a.m.

A Performance Bond is not
required.  Lowest or any 
tender not necessarily 
accepted.

Eastern Engineering 
Group Inc.
Consulting Engineers
Brockville Centre
125 Stewart Blvd., Suite 212
Brockville, Ontario
K6V 4W4
(613)345-0400

Sandra Seale
City Clerk

TENDER

CITY OF WELLAND

WILTON AVENUE 
SANITARY SEWER
AND WATERMAIN

REPLACEMENT FROM
LINCOLN STREET TO

MAPLE AVENUE

Sealed tenders, properly
marked as to contents, will be
received by the City Clerk up
until 4:00 p.m., Monday,
August 9, 2004.

Plans, specifications and 
tender forms will be available
at the Engineering, Public
Works and Transportation
Services Department, City
Hall, 411 East Main Street,
Welland, Ontario, L3B 3X4,
upon payment of $20.00 plus
GST non-refundable for each
tender.

Lowest or any tender not 
necessarily accepted.

J. David Shantz, P. Eng.
General Manager
Engineering,
Public Works and
Transportation Services/
City Engineer

REQUEST FOR PROPOSALS
Construction Management Services

Renovations to Orangeville Courthouse
10 Louisa Street, Orangeville

Project No. RFP 04T033-R12004 

Construction Management firms are invited to submit 
proposals to provide professional services as detailed in
Ontario Realty Corporation’s Request for Proposals, 
RFP 04T033-R12004.

Work includes renovations to newly leased space within the
1973 addition of the Dufferin County Building and 
renovations to existing Courthouse facilities within the 1988
addition of the Dufferin County Building.  Construction
drawings are being prepared by Ng Chee Architects which
will be tendered by the successful construction management
firm.  The estimated construction value for this project is
approximately $3,000,000 to be carried over a 10-month 
period.

Full details are provided in the Request for Proposals 
document which is available only through MERX at
www.merx.com or 1-800-964-6379.

A mandatory site visit and briefing will be held at 1:00 p.m.
on Thursday, July 29, 2004 at the Dufferin County Building
located at 10 Louisa Street in Orangeville to discuss issues
related to the RFP.  Failure to attend and register will result in
disqualification. 

Proposals will be received at ORC’s Tenders Office in Toronto
before 3:00:00 p.m. local time on Thursday, August 5, 2004.
Late or misdirected proposals will not be accepted and will be
returned unopened.

Any questions regarding the contents of the RFP document
shall be forwarded in writing to:

Wayne Fickett, Project Manager; telephone: (416) 605-5753;
fax: (416) 326-4871.

Renseignements en français: Jocelyne Newton (416) 326-4858.

THE CORPORATION
OF THE TOWN OF

INNISFIL
CONTRACT NO. 204072

KILLARNEY BEACH PUBLIC
SCHOOL PEDESTRIAN ACTIVATED

TRAFFIC SIGNAL ON COUNTY
ROAD 39

TENDERS, clearly marked as to the contents, will be received by
the Town of Innisfil’s Clerk, Mr. Paul Landry, until

AUGUST 10TH, 2004 AT 1:30 P.M.

For the construction of the works detailed below:

The work will include, but is not limited to, the supply and 
installation of a pedestrian activated traffic signal, associated
pavement markings and minor removal and replacement of
asphalt sidewalk.

Complete tender documents will be available on July 26th, 2004
for the non-refundable sum of Thirty dollars ($30.00) including
GST payable to the Town of Innisfil.  These documents can be
picked up at the Town of Innisfil Administration Centre, the
address of which are listed below.

The lowest or any tender not necessarily accepted.

Mr. G. Watson
Planning & Development Services
Engineering
Town of Innisfil
2147 Innisfil Beach Road
Innisfil, Ontario
L9S 1A1

Telephone:  705-436-3710 

THE REGIONAL MUNICIPALITY OF HALTON

INVITATION TO TENDER
TENDERS for the contracts and services listed below, addressed to The Manager of Purchasing,
1151 BRONTE ROAD, OAKVILLE, ONTARIO, L6M 3L1 will be received until 2:00 p.m.
Oakville Time on specified closing date.  Bid documents, including plans, specifications, and Form
of Tender, will be available for viewing on and after Tuesday, July 20, 2004.  Bid documents can
be viewed or obtained through the Purchasing Services Division of the Corporate Services
Department, same address as above, telephone 905-825-6000, ext. 7011. if long distance apply,
dial toll free 1-866-4HALTON (1-866-442-5866).

Plans, Specifications, and Forms of Tender may be obtained upon payment of $53.50 (including
G.S.T.) per set, which is non-refundable.  Bidders who request documents to be shipped from the
Purchasing Department must include a courier account number (the documents will be shipped
collect) and a handling fee of $10.70 (includes GST) for this service.  The payments are 
non-refundable.

CONTRACT W–2075B-04

DAVIDSON WELL PUMPING STATION UPGRADE AND STANDBY GENERATOR
IN THE 

TOWN OF HALTON HILLS

CLOSING DATE: TUESDAY, AUGUST 10TH , 2004

Bid documents may also be viewed at the following offices:

• R.V. Anderson Associates Limited, 2001 Sheppard Avenue East, Toronto, Ontario, M2J 4Z8

• Toronto Construction Association, 70 Leek Crescent, Richmond Hill, Ontario L4B 1H1

• Hamilton Construction Association, 370 York Blvd., Hamilton, Ontario L8R 3L1

• Grand Valley Construction Association, 1900 Sheldon Drive, Cambridge, Ontario N1R 6R8

• Mississauga Construction Association, 1900 Minnesota Court, Unit 122, Mississauga, Ontario,
L5N 3C9

Bids will be opened in public at 2:15 p.m., local time on Tuesday August 10, 2004 in Nelson
Room, Halton Region, 1151 BRONTE ROAD, OAKVILLE, ONTARIO, L6M 3L1.

A bid bond, certified cheque or bank draft payable to the Regional Municipality of Halton in the
amount of  $20,000.00 and a signed Agreement to Bond must accompany each bid.

All inquiries regarding the tender package are to be directed to Mr. Ghassan Ghali of 
R.V. Anderson Associates Ltd. at 416-497- 8600 or to Mr. Bob Wicklund of Region of Halton at
905-825-6000 ext. 7607.

A mandatory site inspection and pre-tender information will be held on Tuesday, August 3, 2004
at 10.00 am on site (Davidson Well Pumping Station) located at 14032 Churchill Rd. (3rd Line
north of HWY #7), Town of Halton Hills, Region of Halton.

Under no circumstances will facsimile bids or late submissions be accepted or considered.

Lowest or any bid not necessarily accepted.

The contract includes but is not limited to the following:

1.  Site Preparation.
2.  Construction of building extension 
3.  50 kW generator
4.  Electrical installations including and not limited to the following

a.  Underground feeder services (trenching, ducts, cabling and backfilling).
b.  Electrical services, lighting and power systems.
c.  Low voltage services, fire alarm, telephone and controls.
d.  Power supply to process equipment and co-ordination with process equipment.
e.  600V motor control center.
f.  Installation of feeder cable for stand-by diesel generator set and connection to auto

transfer switch.
g.  Coordination of Control and Instrumentation.
h.  Instrumentation System conduit and wiring.
i.  Heating and ventilation conduit and wiring

5.  Installation of instrumentation 
6.  Upgrade the SCADA System.

JANE CLOHECY A. MINDENHALL, C.P.P.O.
ACTING COMMISSIONER MANAGER OF PURCHASING SERVICES
PLANNING & PUBLIC WORKS

See Internet:  www.region.halton.on.ca/bids
www.bidnavigator.com

VISIT OUR WEBSITE!
www.dcnonl.com

years ago, the opposite result
would have been likely
because a court would have
assumed that a change in
hours of work was “funda-
mental.”

However, this particular
court got it right. It evaluated
the facts within the context of
real world business consider-
ations, not legal principles
alone. 

The facts were placed in
proper context and the man-
ager’s actions seen for what
they were: inflexible. 

In light of this case, pru-
dent employers should still
carefully weigh the necessity
of unilateral changes to the
terms of employment con-
tracts. 

However, employers
should now be more confi-
dent in their right to make
changes if they are necessary
and do not go to the heart of
the employment relationship. 

Michael G. Sherrard is a
partner with the law firm
Sherrard Kuzz LLP in Toron-
to. The firm specializes in

advising and representing
management in all matters of
labour and employment law,
with expertise in construction
labour relations and work-
place safety.  www.sherrard
kuzz.com  416-603-0700.

The information contained
in this article is provided for
general information purposes
only and does not constitute
legal or other professional
advice. Reading this article
does not create a lawyer-
client relationship. Readers
are advised to seek specific
legal advice.

Real world business considerations
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