
A NURSE who was fired from an
Ontario hospital for stealing drugs
while off-duty should be reinstated to
another position in the hospital,
despite the “incredible damage to the
employment relationship” she caused,
an arbitrator has ruled.

Jennifer Harris was a part-time
nurse in acute care at St. Mary’s Gen-
eral Hospital in Kitch-
ener, Ont. Hired in 2004,
she sometimes worked
full-time hours to fill in
for other nurses who
were on leave. Her duties in the acute
care unit included administering nar-
cotic drugs to patients experiencing
pain after surgery, which was done on
her own with little supervision.

In 2007, Harris began stealing drugs
from the hospital such as Tylenol 3,
OxyContin, Percocet and morphine to
use herself at home. By 2009, she real-
ized she had a problem and told her
doctor, who referred her to a treatment
program. However, her drug abuse con-
tinued and she tried to keep it from her
family and work. In late March 2009,
she went to the hospital with vomiting
and loss of sight, which she told emer-
gency staff was caused by mononucle-
osis. After the incident, her doctor put
her on sick leave as of April 2.

On April 9, 2009, Harris was still on
sick leave but went to St. Mary’s to
steal drugs. Her manager saw her in
the unit in street clothes near a drug
dispenser. After Harris left, the man-

ager generated a report from the
machine and discovered Harris had
used her access password twice to
withdraw drugs that had been pre-
scribed for a patient. The report also
showed Harris had made two other
withdrawals the previous day.

Harris was summoned back to the
hospital and confronted with the
report. She admitted to taking the
drugs on the two days as well as a theft

a few days earlier but
didn’t mention she had
been doing it for two
years. The police and the
College of Nurses were

called, but the police didn’t file any
charges.

Harris met with the director of HR
and apologized, saying she had been
referred to an outpatient treatment
program. The HR director wished her
well but, a few days later, advised her
she was being terminated. Harris
again apologized and was given a let-
ter of termination that stated her theft
of drugs was “extremely serious mis-
conduct” and the use of her access sta-
tus was a breach of trust that damaged
the employment relationship.

The letter went on to explain that
her actions could have affected the
medical treatment of patients due to
receive the drugs and created an incor-
rect record of doses. This created “an
entirely unacceptable risk to the hos-
pital’s ability to provide proper care
and maintain its reputation” and vio-
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CASES AND TRENDS:
What constitutes 
a workplace accident?

A SASKATCHEWAN employer did not
breach a three-year employment
agreement by laying off four foreign
workers without a definite date of
recall, the Saskatchewan Provincial
Court has ruled.

Doepker Industries, a machinery
manufacturer in Annaheim, Sask.,
decided in 2005 to recruit welders from
South Africa. The company sent two
recruiters and pre-screened applicants
through an employment agency. Doep-
ker had to pay $3,500 to the agency for
each applicant.

Doepker hired 20 new employees
from South Africa and required them
to sign a pre-employment contract and
loan agreement. The loan agreement
stipulated Doepker would loan the
new hires money to pay for transport
to Canada for their families and also
included the fee it paid to the employ-

Layoff didn’t breach
loan repayment plan

in contract: Court

| BY JEFFREY R. SMITH |

Continued on page 7

C A N A D I A N

Published by Canadian HR Reporter, a Thomson Reuters business ! www.employmentlawtoday.com

Employment Law Today

In  This  Issue



Every jurisdiction in Canada has a
workers’ compensation system that
provides benefits and services to work-
ers who sustain a workplace injury or
occupational illness. However, in order
to be eligible for these benefits, the
injury or illness must be related to the
job.

In some cases, whether an injury
qualifies as a workplace
injury is easy to deter-
mine. For example, there
is little doubt a worker
who cuts her hand while operating an
employer’s machine during working
hours has sustained a workplace
injury. However, whether a workplace
injury has been sustained is not as
clear if, for example, the injury
occurred as a result of the worker
engaging in horseplay, or because the
worker was intoxicated, or while the
worker was using the machine after
hours for personal use.  

The test to determine 
a workplace accident

Each provincial workers’ compensa-
tion program applies the same two
part test to determine whether a work-
place injury or disease “arose out of
and during the course of employment:”
•Did the accident arise out of employ-
ment? Is the hazard or activity per-
formed by the worker linked to
employment, in the sense that it was
the result of the conditions, duties or
environment of the employment?
•Did the accident occur during the
course of employment? Did the injury
or illness occur while the worker was
at work, performing work or perform-
ing an activity that was linked to work?
That is, the accident must have
occurred at a time and place consistent
with the obligations and the expecta-

tions of the job.
So long as one element of the test is

satisfied the applicable provincial
workers’ compensation program
assumes the second element has also
been met, unless proven otherwise. 

Complicating factors

Serious and wilful misconduct. As a
general rule, except in the case of a
serious disability or fatality, a worker
is not entitled to benefits or services if

the injury or occupa-
tional illness is the result
of her own “serious and
wilful misconduct.” This

is because a finding of “serious and
wilful misconduct” is often linked to a
finding the worker has removed her-
self from employment. Examples of
serious and wilful misconduct include:
•The commission of a criminal act
•Intoxication (when it is the sole cause
of the accident)
•Self-harm
•Fighting 
•Horseplay
•Transacting personal business or
going to places that have nothing to do
with work activities and are not inci-
dental to work

However, this exclusionary rule is
not absolute. 

If a worker establishes the conduct
giving rise to the injury was consistent
with the expectations or conditions of
employment, the injury may be treated
as a workplace injury. For example, an
injury suffered by an intoxicated
worker at an employer-approved or
sponsored event at which alcohol is
served or made available, may be
found to be a workplace injury. So, too,
might an injury caused by horseplay if
the employer directly or indirectly con-
doned the activity. Each decision is fact
specific and, particularly within the
realm of workers’ compensation rul-
ings, it is difficult to identify a reliable

“common thread.”
Travelling. In today’s global commu-

nity, workers often travel in the course
of employment.  Recognizing this, each
provincial workers’ compensation
board has detailed policies addressing
mobile workers. 

In general, a worker away from the
employer’s workplace will be deemed
to be in the course of employment if
the accident occurs while performing
work activities under the control and
direction of the employer. For example,
a worker injured while delivering prod-
uct will be covered by workers’ com-
pensation. 

However, the worker will not be cov-
ered if she is simply commuting to
work or engaged in personal or leisure
activities not under the control and
direction of the employer. For example,
if while at a conference a worker
decides to go skiing during a break,
she will not be covered in the event of
an injury unless she could establish a
business purpose for the activity, such
as entertaining clients. 

Fitness facilities. An injury suffered
while exercising at an employer-pro-
vided fitness facility is typically not
considered a workplace injury. How-
ever, in Newfoundland and Labrador, if
an employer requires a worker to
reach or maintain a specified level of
fitness for work and the worker suffers
an injury while exercising at an
employer-provided fitness facility, the
injury is considered to be a workplace
injury. An injury suffered at an off-site,
independent fitness facility is not con-
sidered a workplace injury, regardless
whether fitness is required to maintain
employment.

Strike activity. An injury arising out
of strike or picketing activity does not
constitute a workplace injury. In these
circumstances the worker is not carry-
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Nurse was recreational user who was under control: Hospital

lated the standards of practice for a
registered nurse, it concluded.

The union filed a grievance on
behalf of Harris, arguing the thefts
were the result of her drug addiction
and the hospital had a duty to accom-
modate her and help her get back to
work after treatment. The hospital
argued Harris was a recreational user
when she started stealing drugs and
her behaviour was not affected by an
addiction, as evidenced by the fact she
didn’t use drugs at work and didn’t buy
them anywhere else. It also said
accommodating Harris would be
undue hardship because of the nature
of her position.

Limited drug usage at times didn’t
mean nurse wasn’t addicted: Arbitrator

The arbitrator disagreed with the
hospital’s contention that Harris was-
n’t an addict when she began stealing
drugs. Medical testimony indicated
addiction was progressive and could
have various phases that can involve
less frequent usage, but the compul-
sion was always there. The arbitrator
found Harris was addicted to drugs

right from the beginning of the thefts
and was therefore at least partly com-
pelled to steal them.

The arbitrator also found it was pos-
sible for the hospital to accommodate
Harris, as accommodation did not
require a narcotic-free environment,
but rather she couldn’t administer
drugs and another registered nurse
had to be on duty with her to perform
that function. Medical opinion didn’t
stipulate she couldn’t be exposed to
drugs at all, said the arbitrator, and it
wasn’t difficult to  have another nurse
around to administer drugs to patients
since that was usually the case any-
way.

“I do not see the recommendation as
requiring any specific nurse to take
over (Harris’) medication duties,” said
the arbitrator. “Rather, it appears that
another registered nurse must be des-
ignated to take over the administration
of drugs for each shift. Since any nurse
is qualified to administer medication, I
do not accept the employer would be
subject to undue hardship in making
such arrangements.”

The arbitrator recognized there was
a risk Harris could violate the hospi-
tal’s trust again and suffer a relapse,

but he accepted a positive prognosis
from Harris’ doctor that she would
recover and be able to work at the hos-
pital again.

“There is no doubt that (Harris) has
caused incredible damage to the
employment relationship as a result of
her behaviour. There is also no ques-
tion (she) has severely undermined the
level of trust with her employer,” said
the arbitrator.

However, the arbitrator accepted
the positive prognosis and Harris’
expressed willingness to recover and
return to work. Considering her termi-
nation from St. Mary’s would likely
mean the end of her nursing career,
the arbitrator ordered the hospital to
reinstate her but in a different part-
time position where she could be
accommodated. The arbitrator also
ruled that as a way of bearing respon-
sibility for the circumstances, the time
from her termination to her reinstate-
ment — more than 16 months — would
serve as an unpaid suspension.

For your information see:

!St. Mary’s General Hospital v.
O.N.A., 2010 CarswellOnt 10628 (Ont.
Arb. Bd.).
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Make it clear: no horseplay allowed at work

ing out the employer’s instructions, is
not acting with the consent of the
employer and is not performing work
for the benefit of the employer. To the
contrary, the worker is considered to
have removed herself from employ-
ment and, as a result, is not entitled to
receive workers’ compensation bene-
fits. 

Tips for employers

For employers, reducing the fre-
quency and severity of lost-time
injuries can result in enhanced produc-
tivity and employee morale, and
reduced workers’ compensation premi-

ums and surcharges.  
Employers can prevent injury and

claims by ensuring workers under-
stand workplace expectations. This
includes: 
•Developing and implementing a clear
and transparent policy that prohibits
and consistently sanctions wilful mis-
conduct and horseplay
•Providing workers with appropriate
and ongoing safety education and
training
•Keeping records of contraventions
and steps taken in response by the
employer and worker.

In the event of an injury, employers
should review the circumstances care-
fully and thoroughly. A workplace

injury should not be assumed until the
employer is certain of the facts.  If
there is reason to question whether the
injury arose out of or during the
course of employment, the provincial
workers’ compensation board should
be advised and the employer should be
prepared to challenge any subsequent
findings.

Sylvie Guilbert, Carissa Tanzola
and Lisa Bolton are lawyers with
Sherrard Kuzz LLP, a management-
side employment and labour law
firm in Toronto. Sylvie, Carissa and
Lisa can be reached at (416) 603-0700
(Main), (416) 420-0738 (24 hours) or
by visiting www.sherrardkuzz.com.
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