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Illegality of employment
frustrates contract
Legislative changes made security guard’s
licence invalid so employer dismissed him

| BY NIKOLAY CHSHERBININ |
FRUSTRATION of an employment contract
occurs whenever the law recognizes
that, without the fault of either party, a
contractual obligation cannot be fulfilled. Physical disability, commercial
impossibility, or changes in legislation
are frustrating events,
which may excuse a nonperformance of contracJUST
tual
duties
without
liability. In considering the
latter eventuality, the Ontario Divisional
Court in Cowie v. Great Blue Heron
Charity Casino resolved that an employment contract could be immediately
frustrated if the frustration was induced
by supervening changes in legislation
that made an employee’s continued
employment illegal. Cowie drew a bright
line between frustrations caused by illness or disability and illegality, where
the former entitles and the latter disentitles employees to severance.
In 2000, Great Blue Heron Charity
Casino in Port Perry, Ont., hired George
Cowie as a security guard. Cowie’s
employment contract required him to be
licensed by the Ontario Gaming Control
Commission. On June 9, 2005, Cowie was
promoted to the position of Security
Training Officer and on April 4, 2007, his
position was re-classified to Team
Leader.
In August 2007, the Private Security
and Investigative Services Act, 2005
(PSISA) came into effect, adding additional licensing requirements for security guards. Section 10(5) of the PSISA

requires guards to have a “clean criminal record.” On Aug. 13, 2008, Cowie was
informed that he was ineligible to hold a
PSISA licence due a break and enter
conviction in March 1983, for which he
had yet to be pardoned. Since employing
Cowie without a licence constituted an
offence under the PSISA, the casino
informed Cowie on August
21, 2008, that their employment contract had been
CAUSE
frustrated. No wrongdoing
on Cowie’s part was
alleged nor any pay in lieu of notice was
given. Predictably, Cowie sued for
wrongful dismissal. He won at trial, but
lost on appeal.
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Worker tried to cover
up legal troubles

On appeal, the court reversed the
trial judge’s decision, stating that the
trial judge wrongfully treated the situa-

AN ONTARIO government worker who
lied twice about criminal charges
against him does not deserve to be
reinstated, an arbitrator has ruled.
The worker was employed with the
Canada Revenue Agency (CRA) until
January 2005, and was later charged
with fraud, breach of trust and personation. While the police investigation
was underway, the worker applied for
an enforcement service representative
position at the Family Responsibility
Office (FRO) of the Ontario government. Normally, a successful hire for
the job would be subject to a criminal
records check, but the worker was
only offered a six-month contract and
did not undergo the check. He began
work in March 2006.
In June, the worker signed a consent form for a criminal records check.
The charges against him were discovered, as well as the fact his case was
pending. The worker explained he had
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Suspension is a solution: Trial court
The trial court found that Cowie’s
contract had not been frustrated and
awarded him damages equal to eight
months’ salary in lieu of notice. In the
trial judge’s view, the absence of a PSISA
licence was not a permanent, but rather
a temporary, disruption of the employment contract. She found that there was
a reasonable alternative to termination
— suspension of at least six months to
one year — which would have allowed
Cowie to obtain a pardon. In fact, Cowie
obtained the pardon 3.5 months after his
dismissal.

Illegality frustrates contract: Appeal court
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Employer’s rush to judgment leads
to judgment against employer
Employer ordered to pay more than $500,000 for accusing
employee of theft and withholding evidence from police
cious prosecution.
The trial judge found if the exculpaA LENGTHY litigation saga lasting more tory evidence had not been withheld, the
than a decade edged closer to a conclu- criminal charges would never have been
sion with the issuance of a stunning laid. The judge made numerous findings
punitive damage award against an that Beaven and others at the township
Ontario municipality.
had desired to terminate
After the amalgamaPate’s employment.
WRONGFUL
tion of two townships in
The trial judge awarded
DISMISSAL
1998, John Pate agreed to
Pate 12 months’ pay in lieu
accept a demotion from
of notice, plus $7,500 in
chief building official to building inspec- legal fees for the criminal trial. A further
tor in the newly amalgamated Galway- $75,000 of “aggravated and general damCavendish Township.
ages” was awarded to compensate Pate
Pate’s new boss, John Beaven, had for the emotional distress and other
became suspicious Pate had committed intangible losses he suffered due to the
theft of building fees. Beaven called Pate township’s unnecessary actions in
into work while Pate was away on short- aggravating the issues involved. Finally,
term disability, informing him there the judge awarded punitive damages of
were financial discrepancies, but provid- $25,000, as a sanction against the towning no particulars. Pate did not under- ship, primarily as a result of Beaven’s
stand of what he was being accused. He withholding of evidence.
refused to accept Beaven’s offer not to
The appeal
call the police in exchange for Pate’s resIn the spring of 2011, the Ontario
ignation.
Beaven had assembled a dossier, Court of Appeal sent the issue of puniwhich he handed over to the police. Pate tive damages back to the trial judge for
was charged but was acquitted in a crim- reconsideration. This was due to the trial
inal trial. During the trial, the Crown’s judge having misapprehended the corcase fell apart when it became apparent rect legal tests for punitive damages and
Beaven had withheld evidence from the malicious prosecution.
During his reconsideration, the trial
police that may have helped clear Pate’s
judge observed the township had never
name.
Pate’s criminal trial received exten- apologized or accepted responsibility for
sive media coverage. His marriage failed, its “offensive” and “morally repugnant”
partly as a result of the criminal charges, conduct. As such, the judge increased
and his career as a municipal official was his original award to $550,000, one of the
largest awards of punitive damages in a
destroyed.
wrongful dismissal lawsuit.
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lowing:
•Fairness should be the guiding principle.
•An employee under suspicion should
always be given sufficient information
about the alleged wrongdoing, and a
reasonable opportunity to explain.
•The use of an independent, outside
investigator is often advisable, to avoid
actual or unconscious bias in the conduct of an investigation.
•Police involvement should be treated
as a separate issue from the civil aspects
of dismissal. Threatening to call the
police as a means of extracting a resignation is not advisable or prudent.
•If a decision is made to notify police,
the employer must be prepared to turn
over all relevant information and documents in its possession.
•Where mistakes are made, or poor
judgment is exercised, an apology
should be considered. Blind adherence
to allegations which are unsupported by
the facts will increase the risk of additional damages being awarded by the
courts.
•Consider early consultation with
employment counsel experienced and
knowledgeable in the sensitivities of
alleged criminal conduct in the workplace.
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Wrongful dismissal ensued

In Pate’s subsequent wrongful dismissal suit, the township did not dispute
Pate had been terminated without just
cause, although it continued to maintain
Pate had committed various acts of misconduct. The township disputed Pate’s
claims for intangible losses and mali-

Lessons for employers
Calling the police into the workplace
is a serious decision, not to be made
lightly or influenced by personal animosity. If an employer develops suspicions against an employee, great
sensitivity is required along with the fol-

Tom Gorsky is a lawyer with Sherrard
Kuzz LLP, a management-side law
employment and labour law firm in
Toronto. He can be reached at (416) 6030700 (Main), (416) 420-0738 (24 Hour) or
by visiting www.sherrardkuzz.com.
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