
A BRITISH COLUMBIA employer’s drug
and alcohol abuse policy is a good
approach to dealing with a history of
employee substance abuse problems,
but goes too far in demanding medical
examinations, the B.C. Arbitration
Board has ruled.

Rio Tinto Alcan Primary Metal oper-
ated an aluminum smelter in Kitimat,
B.C. The company had an
occupational health
department (OHD) that
provided medical and
health services to employees and also
reviewed reports from family physi-
cians and specialists when needed
when leaves or return-to-work pro-
grams were necessary.

Rio Tinto was concerned about sub-
stance abuse by employees during work
hours due to several instances in which
employees were put in rehabilitation
programs. Between 2004 and 2010, the
company saw about 10 employees per
year on average get treatment.

The company felt it needed a new
approach to drug and alcohol abuse by
employees, as the old system didn’t
address a problem until the point of ter-
mination for misconduct. When this
happened, the employee had to sign a
contract to attend treatment and be
monitored for a period of time when
back at work.

In 2005, Rio Tinto developed a new
policy that featured an attendance man-
agement program and levels of disci-
pline below termination to get the

attention of employees with problems
before it was too late for them. In 2008,
it started using outside addiction spe-
cialists to assist in deciding discipline
and employment contracts for these
employees. For employees returning to
work after completing a substance
abuse program, OHD would work out a
program of counseling and recommen-
dations to avoid a relapse.

In March 2010, Rio Tinto developed
an official policy that
stated it would assist
employees with sub-
stance dependence with

obtaining treatment. It made clear that
any “medically unauthorized sub-
stance” used or possessed by employ-
ees was prohibited at the workplace.
The policy outlined the responsibilities
of employees or co-workers to report
any reason to believe she or someone
else had a substance dependence that
could affect the safety of the workplace
to OHD. As well, supervisors were
required to intervene if any employee
appeared to be impaired while on the
job by removing the employee, and
arranging for a medical evaluation,
after which the employee could only
return if cleared by OHD.

The new policy stipulated certain
circumstances in which an employee
“may be required to participate in a
medical evaluation”: after an incident
or near miss; where there was “reason-
able cause;” a return-to-work program
after substance dependence; and
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CASES AND TRENDS:
B.C. law firm’s mandatory
retirement policy retired

AN ONTARIO school board discrimi-
nated against a job applicant with a
learning disability when it didn’t give
him the opportunity to take a written
test under special conditions, the
Ontario Human Rights Tribunal has
ruled.

In November 2005, the Toronto Dis-
trict School Board (TDSB) had open-
ings for part-time caretakers. As part
of the application process, the TDSB
required all applicants to write a read-
ing and math skills test, of which a
passing mark would be 70 per cent.
There were about 1,800 applicants for
the 60 positions available, so the TDSB
divided the applicants into four
groups. Each group of 400 to 500 people
would write the test in a cafeteria at
one of four high schools on Nov. 25,
2005.

One applicant had a non-verbal
learning disability, which meant his

Special test conditions
for learning-disabled

job applicant: Tribunal
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ONCE THOUGHT to be part of the Cana-
dian social fabric, mandatory retirement
has been under steady attack for many
years. Recently, a British Columbia court
took one more swipe at it by allowing a
law firm partner to resist a directive to
retire from practice.

Fasken Martineau, like
many law firms and other
professional practices, had
a mandatory retirement policy for its
partners. When John McCormick, a
partner at Fasken’s Vancouver office,
reached the age of 65, Fasken attempted
to enforce this policy. 

Although mandatory retirement is
largely prohibited across Canada,
Fasken believed its partnership retire-
ment policy to be legal because
McCormick was an “equity partner” —
he held a percentage ownership interest
in the firm — and, as such, could not be
an employee. Under traditional partner-
ship law, if a member of a partnership is
a partner, then it is not legally possible
to also be an employee.

Partner can be employee: Tribunal

McCormick challenged Fasken’s
retirement policy before the B.C. Human
Rights Tribunal, expressing his desire to
continue to practice at Fasken.

Because McCormick was not in an
employment relationship, Fasken moved
for summary dismissal of the complaint,
asserting his partnership status barred
him from making a discrimination com-
plaint. McCormick was an owner and
therefore could not, in effect, sue him-
self, the firm argued.

The tribunal was unwilling to make
such a technical distinction. For the pur-
pose of B.C. human rights legislation, a
partner could be an employee, said the
tribunal in permitting the case to pro-
ceed. Although the tribunal accepted
McCormick was a partner under the

tenets of partnership law, it held there
could be multiple legal perspectives.
Fasken was a large law firm and
McCormick’s interest was small, just one
of many partners. In practical terms, his
small interest did not allow him to exer-
cise control, said the tribunal. A partner-
ship management agreement placed

effective control in the
hands of an executive
committee and a CEO,
who managed Fasken’s

affairs and the firm’s relationship with
its partners. In that sense, the tribunal
considered McCormick more an
employee than a partner.

The tribunal applied a well-estab-
lished doctrine that the interpretation of
employment in human rights legislation
should be broad and liberal. In addition,
control has a long-standing place in
employment law as the seminal consid-
eration in distinguishing employees
from independent contractors. 

Fasken appealed to the B.C. Supreme
Court, which upheld the tribunal’s deci-
sion in June 2011.

“While in other partnerships the con-
tract governing their relationship may
not repose in a small group the power to
manage the business of the firm, and the
authority to exercise employment-like
controls over the actions of the partners
and their work product, Fasken's part-
nership agreement clearly contemplates
the kind of control that is traditionally
present in an employer/employee rela-
tionship,” said the court

Lessons for employers

In the 1990 decision McKinney v. Uni-
versity of Guelph, the Supreme Court of
Canada put up a powerful defence of
mandatory retirement, stating it was
part of the fabric of the Canadian labour
market and seemingly enshrining it in
Canadian law. However, since then,
courts, tribunals and legislatures have
questioned and restricted the application

of mandatory retirement. 
The McCormick decision has ramifi-

cations for Canadian businesses of vari-
ous types and sizes:
•This decision will likely have application
beyond large, professional partnerships
to include accounting firms, professional
consulting practices and corporations
with a small number of owners who exer-
cise effective control over operations.
•Many shareholder and partnership
agreements have provisions for manda-
tory retirement. In light of this decision,
these agreements should be reviewed.
•Businesses which are potentially sus-
ceptible to similar attacks by their own-
ers may wish to review their current
management structure. Fasken’s struc-
ture left the majority of its partners with
little autonomy, leading the tribunal to
find that equity partners were like
employees. It is possible that with a man-
agement agreement permitting greater
autonomy, the decision might have been
different.
•McCormick is yet another reminder
that employers will have  to increasingly
adapt to an aging workforce. As manda-
tory retirement disappears, other
approaches will need to be taken relating
to the employment of older workers. See
McCormick v. Fasken Martineau
Dumoulin LLP, 2011 CarswellBC 1340
(B.C. S.C.) and McKinney v. University of
Guelph, 1990 CarswellOnt 1019 (S.C.C.). CELT

CANADIAN EMPLOYMENT LAW TODAY

Published by Canadian HR Reporter, a Thomson Reuters business 2011 3

B.C. law firm’s mandatory retirement
policy retired by court

HUMAN RIGHTS

Partner had little control and was more like an employee: Court
| BY THOMAS GORSKY |

ABOUT THE AUTHOR

Thomas
Gorsky

Thomas Gorsky is a lawyer with 
Sherrard Kuzz LLP in Toronto. He can
be reached at (416) 603-0700 (main),
(416) 420-0738 (24 hour) or by visiting
www.sherrardkuzz.com.


