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DONNA HARDAKER is hoping the
recently announced National Stan-
dard of Canada for Psychological
Health and Safety in the Workplace
may help her address a question she
often gets from employers: How can
we be more strategic in addressing
mental health issues?
Hardaker, a workplace mental

health specialist with Ontario’s York
region branch of the Canadian Mental
Health Association,
thinks the familiar
framework of a
standard will res-
onate with compa-
nies that already
have other stan-
dards such as ISO
standards for envi-
ronment safety
implemented.
“Many of the organizations,

already adhere to ISO standards,” she
said. “To have psychological health
and safety viewed in the same way
puts it into an appropriate context.”
The new standard is expected to be

released for public comment in the fall
and released for use by businesses in
2012.
The standard is not mandatory, but

companies will adopt it because of
what it offers for their business, said
Hardaker.
“If you have a standard on this,

organizations will embrace it very

quickly,” she said. “It will certainly
appeal to them.”
Healthy workplaces are a good

business decision, which is one
reason the committee working on the
standard believes it will have a good
take up rate even though it is volun-
tary, said Ian Arnold, chair of the
Workforce Advisory Committee of
the Mental Health Commission of
Canada.
“I think it’s good for business from

many perspectives, it’s good from a
financial perspec-
tive but most of
all it changes the
atmosphere of the
organization,” he
said.
Arnold said

o r g an i z a t i o n s
that perform well
in one sphere
often perform

well in other areas.
“If you’re good in environment, if

you’re good in health and safety then
you tend to have improved productivi-
ty, improved bottom lines and the
same thing is quite true for psycholog-
ical health and safety,” he said.
The committee is currently about

one-third of the way through develop-
ing the standard, Arnold said.
The Canadian Standards Associa-

tion (CSA) is one of the organizations
involved in the process of creating the
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Experts expect good uptake of voluntary standard
to help make workplaces more mental health friendly
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IT’S BEEN ABOUT one year since Bill
168, Ontario’s workplace violence
and harassment legislation, came
into force. And it’s been a tough tran-
sition for some smaller companies,
according to experts.
“If you’ve got a workplace that’s

say 100 employees or under, you may
not have a human resources person,
you may have a plant manager that
takes care of it and they’re busy
making sure the lines are running,”
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“Many of the organizations,
already adhere to ISO

standards. To have
psychological health and

safety viewed in the same
way puts it into an

appropriate context.”
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QUESTION: Can an employer require
an employee to undergo a criminal
record check if the employee may be
placed in a role in which certain con-
victions could call into question the
worker’s ability to do the job safely?

ANSWER:In each province, human
rights and privacy legislation
imposes certain limits on the use of
criminal background checks in
employment screening. As such, the
answer to this question depends on
the jurisdiction in which the employ-
er operates.
In Ontario, an employer can

require an applicant to undergo a
criminal background check as a con-
dition of employment.
An employer can also decide not to

hire an applicant if that check reveals
the applicant has a criminal back-
ground.
The only exception to this is with

respect to provincial offences (such
as driving offences under the
Highway Traffic Act) and offences for
which the applicant has been par-
doned.
In these cases, if an employer does

not want to hire an applicant because
the record indicates he has been con-
victed of a provincial offence or has
been pardoned, the employer will
need to demonstrate it’s a legitimate
requirement of the position and it
would be impossible to hire someone
with this type of record without
resulting in undue hardship on the
employer.
In British Columbia, Prince

Edward Island and Quebec, provin-
cial human rights legislation puts
some restrictions on an employer’s
ability to screen candidates based on
a criminal record. It is generally dis-
criminatory (and a violation of the
human rights legislation) to decide
against hiring an applicant because
of a criminal record.
The only exception to this is if the

offence on that record is related or
connected to the prospective employ-
ment.
In British Columbia, Quebec and

Alberta, another consideration is
privacy legislation. In these
provinces, an employer must also be

able to demonstrate requesting per-
sonal information from an applicant
about his criminal background is rea-
sonable in light of the position at
issue.
Again, in order to satisfy this test

an employer will need to be able to
establish a connection between the
requirements of the job and the
offence for which the employer
wishes to screen.
What does this all mean from a

safety perspective? In the provinces
noted above where there are certain
restrictions on the use of criminal
records, an employer will need to
demonstrate there is a link between
an employee’s criminal record and
the safety concerns at issue.
As such, if an employer decides not

to hire an applicant because of a

criminal record, the employer should
be prepared to defend its reasoning.
In order to do that, an employer will
want to take an objective look at the
position and responsibilities of the
successful candidate.
The employer will then want to

consider what offences may make the
candidate unable to successfully
perform those responsibilities, or
may call into question the ability to
safely perform those responsibilities.
For example, an employer may

decide a successful applicant for a
driving position must not have a
record for dangerous driving. There
is a clear and reasonable link
between the responsibilities of the
position and the record. However,
this same link would not likely be
established if the employer did not
want to hire a driver who had been
convicted of sexual assault. In the
latter case, the employer may have
greater difficulty establishing how
that type of a conviction is connected
or related to the responsibilities of
the position at issue.

Katherine Ford practices law with the
management-side employment and
labour law firm, Sherrard Kuzz LLP in
Toronto. She can be reached at (416)
603-0700 or visit www.
sherrardkuzz.com for more information.
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When is it OK to get a criminal record check?
Human rights and privacy legislation imposes limits on background checks
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EDITORIAL: Have a question you’d
like tackled by one of our experts?
Or a story idea for Canadian Safety
Reporter? Send it to editor Melissa
Mancini at melissa.mancini@
thomsonreuters.com or call (416)
298-5141 ext. 2639.
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Employers need to be able
to establish a connection
between the requirements
of the job and the offence

for which it wishes to screen.


