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Legal
Corner

By

Erin R. Kuzz

Rights and obligations of
accredited employer organizations
In today’s construction industry, it is important to
understand the rights and obligations of an accredited
employer organization, whether your company is bound
to a collective agreement negotiated by an accredited
employer organization, is a member of one, or whether
you represent an accredited employer organization or
an organization considering seeking accreditation.
Under the Ontario Labour Relations Act, an employer organization may make an application to become
accredited. If successful, that employer organization is
granted the exclusive right to represent all employers
bound to a particular trade union in a particular area (or
areas) of the province, whether or not those employers
are members of the employer organization.
For an accreditation application to succeed, an
employer organization must be able to show that it represents a ‘double majority’ within the bargaining unit
for which it is applying. This means that the employer
organization must be able to prove (usually through
written authorizations) that it represents the majority of
employers in the bargaining unit, and that those
employers employ the majority of employees in that
bargaining unit.
Once the double majority test is met, the employer
association will be accredited by the Ontario Labour
Relations Board. Examples of accredited employer
organizations include the Residential Framing Association of Metropolitan Toronto and Vicinity, the Toronto
Residential Construction Labour Bureau and the Metropolitan Toronto Sewer and Watermain Contractors
Association.

Significant rights, obligations
Accreditation brings with it significant rights, as
well as significant obligations. For instance, an accredited employer organization has the exclusive right to
negotiate the only collective agreement which employers bound to that trade union (in that area) must apply.
However, with that right also comes the obligation to
represent all employers bound to that collective agreement fairly. That is, to ensure that it does not treat any
employer in the bargaining unit of employers in a manner that is arbitrary, discriminatory, or in bad faith.
Given that almost every decision made by an
accredited employer organization will affect different
members of the employer bargaining unit differently,
the Ontario Labour Relations Board has interpreted the
obligation to represent employers fairly as the same as
a union’s obligation to its members. Namely to:
1. Ensure there is no hostility, ill-will, bad faith or
discrimination in the making of decisions;
2. Hear and fairly consider the competing interests;
and
3. Be open and honest about decisions that are made.
This does not mean that an employer organization is
required to do anything an employer in the bargaining
unit asks it to do. However, the employer organization
must fully and rationally consider any request.
An employer organization is also obligated to let any
employer into membership that wishes to join, unless
there is fair and reasonable cause to deny membership.
As an example, a personal dislike for the principal of a
company would not be considered ‘fair and reasonable
cause’ for denying that company membership in the
employer organization; instead, this would be considered both arbitrary and in bad faith.
There is a parallel obligation not to expel a company
from membership without fair and reasonable cause. If
a decision of the employer organization is challenged, it
is the Ontario Labour Relations Board which will ultimately review the propriety of the decision.
An employer organization is permitted to charge initiation fees and dues, provided those fees and dues are
not unreasonable or discriminatory (again, as assessed
➮ EXAMPLES, Page 8

BASE RENOVATION ❏ The Belleville, Ont., firm of B. Haegele Enterprises Ltd. has been awarded a
$1.7-million contract to renovate the Clement Building (above) at Canadian Forces Base (CFB) Kingston.
The facility will become part of the consolidated Canadian Forces Joint Signal Regiment headquarters. The
work is expected to be completed in January.
Photo courtesy DEPARTMENT OF NATIONAL DEFENCE

Canadian housing market remains strong
but affordability eroding, RBC study finds
TORONTO

Housing affordability has declined
in Canada to its lowest level in two
years amid higher prices and increased
construction, a Royal Bank RBC Economics report says,
That combination of factors could
mean a significant drop in sales is
likely later this year, the report suggests.
The average posted five-year mortgage rate rose to 6.45 per cent in the
second quarter, a level not seen since
the end of last year. As such, the RBC
Affordability Index—which measures
the proportion of pre-tax household

Increase removed
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projects, including work like parking lot renovations and building
enhancements, “because we won’t
be able to recoup the costs.”
The cap couldn’t have come at a
worse time, said Vince Brescia,
president of the 800-member Federation of Rental Housing
Providers of Ontario.
“This is needlessly harming the
industry at a time when our costs
are skyrocketing,” he said.
Tenants’ groups, however,
hailed the announcement.
“The cap is a good thing and
there’s hope of more to come,”
said Gail Nyberg, program co-ordinator for the Federation of Metro
Tenants’ Associations.
Under the Tenant Protection Act
introduced in 1998 by the former
Conservative government, landlords were allowed to charge an
additional two per cent increase in
rent above hikes in operating costs.
Last April, the Liberal government announced it was removing
the two per cent from the 2005 calculation while rent increase guidelines were revamped.
The Canadian Press

income needed to own a home—rose
to 31.7 per cent in the second quarter,
from 30.1 per cent in the previous
quarter.
“Although housing activity continued at a breakneck pace, rising house
prices and higher mortgage rates
resulted in increased home ownership
costs in every region of the country,”
RBC economist Carl Gomez said in a
release.
“Affordability will continue to
erode over the balance of this year and
next, principally due to relatively mild
increases in mortgage rates. But this
will be tempered by softer price
increases, and improving income
growth.
“These factors will help to keep
Canada’s housing markets on a solid
footing as it comes off its peak.”
The 31.7 per cent affordability
index level is still far from the 1990
level of 50 per cent. Average monthly
Canadian ownership costs were
$1,332 in the second quarter, 6.2 per
cent higher than the previous quarter.
Costs range from a low of $955 in the
Atlantic region to a high of $1,735 in
British Columbia.
The report also says Canada’s
benchmark price of a detached bungalow was up 6.9 per cent to $198,637
from the previous year, marking the

sharpest increase since the first quarter
of 2003.
Meanwhile, new housing starts
increased 3.2 per cent from the period
before to 232,700 annualized units, the
strongest quarterly level of residential
construction activity since 1990. With
an increase of 7.8 per cent, resale
activity in major metropolitan markets
also remained up.
The report says the strong pace of
housing activity was largely driven by
the previous quarter’s decline in mortgage rates.
“Consequently, housing sales in the
third quarter of 2004, while still at historically high levels, could fall by as
much as 10 per cent, reflecting the
second-quarter erosion in affordability,” Gomez said.
British Columbia witnessed the
biggest deterioration in affordability. It
remains the least affordable region to
own a home in Canada with an affordability index of 43.1 per cent. Atlantic
Canada and Alberta were the most
affordable regions with affordability
indexes of 26.7 per cent each.
The affordability index for Canada’s largest cities was: Vancouver 47.3
per cent, Toronto 37.2 per cent, Montreal 31.2 per cent, Calgary 28.7 per
cent and Ottawa 31.6 per cent.
The Canadian Press

$10M from green investment fund
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“Personally, I believe we can
meet the challenge,” said Baldwin.
“It will take a little will, a lot of
imagination and some hard work.
“I want to congratulate Enwave
and the people of Toronto for showing the world that it is possible to
take a giant step into a clean and
renewable future.”
Meanwhile, Enwave is also getting $10 million from the Green
Municipal Investment Funds.
The funds support partnerships

and leveraging of both public and
private sector funding to reach
higher standards of air, water and
soil quality and climate protection.
Enwave provides smart energy
through leading-edge, sustainable
solutions.
The company’s current customer
base of 130 buildings in Toronto’s
core includes such high profile
buildings as the Air Canada Centre,
Metro Toronto Convention Centre,
Royal Bank Plaza and the TD Centre.
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Examples of bad faith
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by the Ontario Labour Relations Board if there is a
complaint).
Examples of behaviour that would fall within the
definition of arbitrary, discriminatory or in bad faith
include:
1. Negotiating a clause into the collective agreement for the purpose of damaging the business of one
or more employers in the bargaining unit (i.e. a premium on handling a product that only one employer handles); and
2. Refusing to carry a grievance forward against the
union because the employer wishing to pursue the
grievance is not a member of the employer organization.
Erin R. Kuzz is a partner with the law firm Sherrard
Kuzz LLP in Toronto. The firm specializes in advising
and representing management on all matters of labour
and employment law, with particular expertise in construction labour law and relations. www.sherrard
kuzz.com 416-603-0700.
The information contained in this article is for general information purposes only and does not constitute
legal or other professional advice. Reading this article
does not create a lawyer-client relationship. Readers
are advised to seek specific legal advice.
THE LORA BAY CORPORATION
TENDER FOR THE
Construction of Streets, Sanitary & Storm sewers,
Sewage Forcemain & Watermain in Phase 1 of the
Lora Bay Residential Condominium Development in the
Town of The Blue Mountains (Thornbury)
Contract No. 304014C
For the above project, tenders in sealed envelopes clearly marked
as to contents, will be received on behalf of The Lora Bay
Corporation by Mr. John West of Henderson, Paddon &
Associates Ltd. at 103 Hillcrest Drive, P.O. Box 308, Clarksburg,
Ontario, N0H 1J0 until 2:00 p.m. local time on
Friday, September 10, 2004
Major components of the work include the following:
• HL3 Hot Mix Asphalt
• HL4 Hot Mix Asphalt
• Granular ‘A’
• Granular ‘B’
• Concrete Curb and Gutter
• Excavation
• Storm Sewers (300 mm dia.)
• Storm Sewers (450 mm dia.)
• Storm Sewers (600 mm dia.)
• Storm Sewers (750 mm dia.)
• Sanitary Sewers (200 mm dia.)
• Sanitary Sewers (375 mm dia.)
• Sanitary Forcemain (200 mm dia.)
• Watermain (150 mm dia.)
• Watermain (200 mm dia.)
• Watermain (300 mm dia.)

-

8,890 tonnes
8,890 tonnes
1,835 tonnes
3,630 tonnes
306 metres
9,425 m3
542 metres
191 metres
12 metres
300 metres
678 metres
1,571 metres
108 metres
916 metres
49 metres
1,652 metres

Please note these works are divided into Part A and Part B of the
contract with options to bid on each or both parts.

Move opens door to private development, critics charge

Alberta attacked for selling off Crown land
RED DEER, ALTA.

Environmentalists are
slamming an Alberta government program for selling
off provincial Crown land
and opening the door to private development.
“This is another example
of the government going
behind our backs and trying
to sell our land,” said
Martha Kostuch of Rocky
Mountain House, Alta.
The Farm Holdings Consolidation Program has
allowed Crown land to be
sold at the request of the
farmer or rancher leasing it.
A change, recently
approved by caucus, allows
farmers and ranchers to
match the highest bid to
acquire one section of land,
said Donna Babchisin of
Alberta Sustainable Resource Development.
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insisted he wasn’t pushing
for even more government
money before committing
to build the new plant.
“It’s not a question of
asking for more, and I
don’t want to give that
impression,” Ford said
after helping to unveil a
huge sign commemorating
the company’s 100 years of
doing business in Canada.
“I’m not here to ask for
more money. It’s not why I
came here.”
Sharing the stage with
the politicians and executives was Buzz Hargrove,

Martha Kostuch

eastern slopes (of the Rockies) and south of Calgary.”
Such land is precious
because it is among the last
remaining wildlife habitat
in developed areas of Alberta, said Kostuch.
As well, the public uses
many of those Crown land
areas for recreation, she
said.
Babchisin said the existing policy states land will
not be sold if it’s needed for
conservation and other
important programs.

Meanwhile, Babchisin
confirmed a proposal to
hand over Crown land to
small tourism operators has
been put on hold.
Kostuch said the government was considering a
scheme to provide small
tourism operators with four
hectares of Crown land for
$50. She said the proposal
has been suspended for six
months in part because she
raised opposition and alerted the media.
The Canadian Press

president of the Canadian
Auto Workers union, who
told the crowd he’d expected to hear news about the
new plant during the
anniversary celebrations.
“We were hoping today
he’d have a wonderful
announcement,” Hargrove
said.

Fingers crossed
“I’m told not, but we’re
going to keep our fingers
crossed.”
Ford said he’ll be able
to make an announcement
about the plant in the fall

after negotiations with the
province wrap up, but hinted the company is not
planning on going elsewhere.
“We’ve invested over
$10 billion here since
1990, and we’re not going
to walk away from that,”
said Ford, who took over
the parent company in
2002.
“I don’t want to talk
specifics, but we’re really
happy with the way that
our relationship with the
government is unfolding,”
he added.
After selling off non-

core businesses and closing
plants, including the truck
assembly plant in Oakville
last month, Ford helped the
company return to healthy
profits this year, reporting
earnings of $3.1 billion for
the first six months of
2004.
Ford Canada was born
in Windsor, Ont., when
Detroit’s Henry Ford and
Canadian businessman
Gordon McGregor signed a
deal to launch the company
on Aug. 17, 1904, turning a
wagon factory into Canada’s first auto plant.
The Canadian Press

TENDER
CITY OF WELLAND
LINCOLN STREET
COMBINED SEWER
SEPARATION – PHASE V

brings you the largest selection of public tenders and construction reports
published anywhere in Canada...every working day.

(Oxford – Atlas –
Wellington Area Sewer
Separation 2004)

Get your fair share...

Harrison Avenue – Gladys
Avenue – Grange Avenue –
Watt Avenue

Each tender must be accompanied by a tender deposit in the
form of a certified cheque or Bid Bond rated on the submitted
tender amount payable to The Lora Bay Corporation. The successful tenderer must provide a 100% Performance Bond and
100% Labour and Material Payment Bond.

Sealed tenders, properly
marked as to contents, will be
received by the City Clerk up
until 4:00 p.m., Wednesday,
September 8, 2004.

Tenders are subject to a formal contract being prepared and executed. The Lora Bay Corporation reserves the right to reject any
or all tenders and the lowest or any tender will not necessarily be
accepted.

Plans, specifications and
tender forms will be available
at the Engineering, Public
Works and Transportation
Services Department, City
Hall, 411 East Main Street,
Welland, Ontario, L3B 3X4,
upon payment of $20.00 plus
GST non-refundable for each
tender.

HENDERSON, PADDON & ASSOCIATES LTD
Civil Engineering Consultants
Box 308, 103 Hillcrest Dr.
CLARKSBURG, Ontario
N0H 1J0
Mr. John West, CET
ph: (519) 599-3793 fax: (519) 599-2878

‘There is nothing to prevent them from
selling it for any type of
development. Some of it is
pretty prime land.’

Hargrove was expecting announcement

Complete tender document packages may be obtained from
Henderson, Paddon & Associates Limited at the address noted
below, on payment of a non-refundable deposit of $75.00, plus
G.S.T., for a total of $80.25 made payable to The Lora Bay
Corporation.

THE LORA BAY CORPORATION
P.O. Box 89,
Thornbury, Ontario
N0H 2P0
Mr. Rob Anderson, P.Eng.
Vice-President Development

“It’s in support of farmers and the agriculture
industry,” said Babchisin.
“We had a number of
requests over time from the
leaseholders.”
She said many farmers
and ranchers have been
using leased land for generations and wanted more certainty it would be sold to
them.
Babchisin said the public
wasn’t consulted because
the change was deemed a
minor shift to a sales procedure in an existing policy.
But environmentalists
fear ranchers could buy the
land and resell to developers for a profit.
“There is nothing to prevent them from selling it for
any type of development,”
said Kostuch. “Some of it is
pretty prime land on the
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Lowest or any tender not
necessarily accepted.
J. David Shantz, P. Eng.
General Manager
Engineering, Public Works
and Transportation Services/
City Engineer

To place your new order, phone us at

(905) 752-5526

