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Federal court upholds
surveillance cameras
in the workplace
A recent decision of the Federal Court of Canada
strengthens employers’ rights to conduct video surveillance in the workplace [Eastmond ats. Canadian Pacific
Railway and Privacy Commissioner of Canada, 2004 FC
852 (June, 2004)].

Facts of the case
The worker, a member of the Canadian Auto Workers, complained to the Privacy Commissioner of Canada
that video cameras installed by CP Rail in a Toronto
work yard, violated workers’ privacy rights protected
under the Federal Government’s Personal Information
Protection and Electronic Documents Act (PIPEDA).
The worker argued that there was no legitimate basis for
the cameras (i.e. security) and furthermore, that the cameras could be used to monitor worker performance and
behaviour.
In response, CP Rail maintained that the cameras
were intended to reduce vandalism, deter theft and protect employees, thereby reducing CP Rail’s potential liability for property damage and employee security.

Decision of Privacy Commissioner
The Privacy Commissioner set up a four-part test to
determine whether use of the cameras was reasonable in
the circumstances:
1. Is the measure demonstrably necessary to meet a
specific need?
2. Is it effective in meeting that need?
3. Is the loss of privacy proportional to the benefit
gained?
4. Had less privacy-invasive means of achieving the
benefit gained been explored?
In this case, the Privacy Commissioner answered
each of those questions “no.” Specifically:
1. While there had been a few acts of vandalism and
theft, this did not appear to be a widespread problem. As
for employee security, the union was not aware of any
specific incident of employees feeling vulnerable. Finally, CP Rail’s risk of liability for property damage was
not clear.
2. Although there had been no incidents of vandalism, theft or injury to employees since the video cameras were installed, in the absence of statistics to show a
demonstrable need, it was difficult to argue that there
had been a definite deterrent. It could be argued that
simple warning signs had deterred would-be vandals.
3. Even though the cameras produced a poor resolution picture making it difficult for identification purposes, and were positioned in areas where there was no reasonable expectation of privacy, it was possible (although
difficult) to identify an individual. In addition, the cameras would give rise to the perception among employees
that they were being watched, which would adversely
affect employee morale.
4. CP Rail failed to evaluate alternatives such as better lighting in the affected areas.
CP Rail refused to apply the Privacy Commissioner’s
recommendations and the matter was heard by the Federal Court of Canada.

Decision of Federal Court
The Federal Court adopted the Privacy Commissioner’s four-part test but reached the opposite conclusion:
1. Yes. There was a reasonable purpose for the videotaping. The surveillance was not secretive and would be
used only to investigate a reported incident, not to
review employee performance. Regardless of the few
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WSIB wants application dismissed
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ine affidavits and a judicial review
could get under way in February.
According to the statement, the
amount owed is for the cost of first-aid
training provided by First Response to
Sayers employees from 2000 to 2003.
The WSIB has refused to reimburse
Sayers and First Response, however,
the two companies allege that the
Workplace Safety and Insurance Act
(WSIA) stipulates that they should be
funded for the training.
Sayers and First Response are seeking an order compelling the WSIB to
comply with mandatory duties imposed
upon it by the WSIA and to pay up.
The court document filed by the two
companies says the applicants are basing their request for reimbursement on
Part II, section 4 (1) 10 of the WSIA.
The two companies allege in their
court statement that the section of the
WSIA states that the WSIB’s function
is to develop standards for training
about first-aid and to provide funding
to those offering such training.
However, the WSIB responded with
a letter that rejected that request and
stated that funding for first-aid training

is a discretionary provision and currently there are no funding initiatives in
place or being considered.
Sayers and First Response appealed
the decision of the WSIB to the Workplace Safety and Insurance Tribunal but
the tribunal decided it lacked the jurisdiction to hear the appeal.
According to their statement, the
two companies maintain the clear intent
of the legislature in drafting the WSIA
was that the functions of the WSIB set
out in section 4 were to be mandatory
and not discretionary.
The WSIB has responded to the
allegations with a statement of its own,
disputing the claim that the funding is
mandatory under the WSIA.
The document says the WSIB started to provide funding for first-aid training in 1966 but began phasing out such
funding in 1989 during its comprehensive review of the first-aid regulation.
Further, the statement from the
WSIB says the agency does not currently have a funding program for firstaid due to fiscal restraint.
According to the WSIB statement,
neither Sayers nor First Response are
accredited or recognized by the agency

as an approved first-aid provider.
The WSIB states that if it were obligated to pay the first-aid training
expenses in all cases and in the manner
submitted by the applicants, it would
open the door to future claims and
impose a great financial burden on the
agency.
The statement says the total potential financial outlay the WSIB could be
exposed to would be $18,345,375 and
premiums would have to be hiked.
The WSIB also says the two companies are really making a demand for
reimbursement of expenses for services
incurred and not a demand for funding.
If the WSIB would have a funding
program, the agency says in its statement, the applicants would have to
meet the first-aid criteria and be recognized as an approved first-aid provider
to receive any funding.
Moreover, in order to succeed, Sayers and First Response must prove that
the decision of the WSIB and its interpretation of the WSIA is unreasonable,
something the agency maintains has
not been accomplished.
The WSIB is asking that the application be dismissed.
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when taking into account the full lifecycle costs, he doesn’t expect all projects will be P3s.
A message of financing flexibility
also came from Bob Holmes, senior
vice-president of planning and capital
development with the Calgary Health
Region (CHR). He was not an evangelist for P3s or the status quo, he said. He
recognized that P3 “forces one to think
of alternatives.”
The CHR looks at the strategy of a
project right away. “P3 is not always
appropriate,” in a small project, for
example, or where the budget is so
small, a government doesn’t want leasing costs on its books.
“Debt is a four-letter word in Alberta,” he reminded the audience at the
Toronto Hilton.

The long-term care objective is to
increase capacity in the CHR. It is a
diverse region, he noted, and delivery
must take into account small regions
with “traditional values.”
Despite the challenges, a lesson
learned in P3s and healthcare is that
there is “significant investor and lender
interest in this market,” said Peter Hepburn, senior director of infrastructure
finance with CIT Structured Finance.
He was on a panel discussing the ins
and outs of financing hospital projects.
He said a new approach to financing
is required in Ontario because of its
aging population and declining infrastructure. “P3s limit delay, cost overruns and risk transfer,” is his “mantra.”
It is “paramount” that hospitals focus on
clinical care while the private sector
takes the role for construction, non-clin-
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award contracts and to be digging the
ground for sewer, water, road base
and all of the infrastructure improvement starting in April,” said John
Davies, managing partner of Cherokee Canada and chairman of the
Faubourg Boisbriand, the project that
is being developed on the GM site.
“We expect the first buildings to
start in May or June and probably the
major opening of the (shopping) centre will be in the spring of 2006.
“We’re developing a plan right
now,” he added. “It’s early days and
we are testing the market and refining
(the concepts).
“It’s a unique parcel of land. It’s
rare that you get this kind of property
at the junction of two major freeways
in one ownership.”
Cherokee Canada is pursuing serious negotiations with one major
retailer, who would like to open up a
big box-store next October.
Davies said that it is still too early
to determine the size of the commercial/industrial park and the residential
component, but did note that the residential sector would include townhouses and mid-size towers.
Architects have been hired for the

project; Toronto-based Pellow Architects Inc. and Montreal’s DCYSM.
Daniel Arbour and Associates, also
from Montreal, is responsible for the
land use planning and the zoning
application.
Generale Immobiliere, also from
Montreal, is handling the marketing of
the project.
Davies says his firm is currently
conducting interviews with seven or
eight general contractors and that a
GC should be selected in the next
couple of months.
He did add that the process is still
open and general contractors interested in the project should contact
Cherokee Canada.
Davies’ firm, which specializes in
re-developing brownfield sites, is currently developing several projects in
the U.S. and Europe.
In Ontario, Cherokee Canada is
turning a Stelco Inc. property in the
Etobicoke area into a 1,200-unit residential project and working on a former brick manufacturing property in
Oakville.
“We’re investigating at least six
deals in Ontario and a couple out further west in Alberta and British
Columbia,” said Davies.

ical services and financing.
Most major hospitals already outsource food services and cleaning, he
noted.
Despite this, he noted the opposition
P3s have encountered in the healthcare
sector. Being a “pioneer . . . you get a
lot of arrows in your back,” he said,
perhaps unaware that the other speakers
in his session’s stream on emerging P3
sectors in Canada were from aboriginal
communities.
Hepburn hoped “deals that are done
will serve as precedents and speed up
the process.”
At the start of his speech, he proudly
mentioned that the transaction for the
William Osler Health Centre in Brampton had closed that day. However, he
added that he couldn’t say anything
about the closing.

Dollar vs. dollar
From Page 2

Canadian dollar versus the American dollar and said a long-expected
hike in the Bank of Canada’s key
interest rate next week is less likely
amid apparent shakiness in the
economy.
“The combination of weaker than
expected third-quarter real GDP and
Bank of Canada governor (David)
Dodge’s warning last week that the
recent appreciation in the Canadian
dollar could dampen future growth
prospects has dramatically reduced
the likelihood that the BoC will hike
rates on Dec. 7,” commented
JPMorgan Securities Canada economist Ted Carmichael.
An RBC Capital Markets commentary added that “no move on
Dec. 7 should not be seen as a brief
pause but more an acknowledgement that policy will have to remain
stimulative for some time.”
The central bank raised shortterm interest rates by a quarter of a
percentage point in September and
again in October and a further
increase had, until recently, been
widely seen as all but certain.
The Canadian Press
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Case strengthens employers’ rights in matter
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CITY OF ST. THOMAS
REQUEST FOR PROPOSAL 08-276
WATER METER REPLACEMENT PROGRAM
———
Sealed Proposals, four (4) copies (one marked ORIGINAL)
enclosed in an envelope, clearly marked as to contents, will be
received at the Purchasing Office, Lower Level, City Hall,
545 Talbot Street, St. Thomas, ON. until 12:00 noon (local
time), Tuesday, December 21, 2004 for the removal, supply
and installation of replacement residential water meters in the
City of St. Thomas.

incidents reported, the primary purpose of the cameras was
to deter future theft and vandalism.
2. Yes. Cameras are an effective means of deterring theft
and vandalism and go hand-in-hand with warning signs. It
is not possible to speculate (as the Privacy Commissioner
had done) that “warnings at the gate alone might provide
adequate deterrence.”
3. Yes. The benefit gained outweighed the loss of privacy for a number of reasons: First, the cameras were trained
on areas where employees had a low expectation of privacy.
Second, taped images would not be reviewed routinely, but
rather only in response to a reported incident. Third, if not
related to a report incident, tapes would be destroyed after a
specified period of time (96 hours).

4. Yes. CP Rail did look at alternatives to cameras,
including security guards on site and additional fencing,
and determined (reasonably so) that they were too expensive or disruptive to operations.
The court also held that this was precisely the kind of
case where it would have been impractical and impossible
to obtain prior “consent” of those being videotaped. Particularly because the taped images would be used to investigate incidents of illegality, the notion of consent made no
sense and would compromise the very investigation.
Although each workplace situation should be reviewed
with counsel prior to commencing surveillance, this recent
case strengthens employers’ rights to conduct video surveillance in the workplace.
For more information on surveillance in the workplace,
you may contact a member of the Sherrard Kuzz LLP legal
team.
Michael G. Sherrard is a partner with the Toronto law
firm Sherrard Kuzz LLP. The firm specializes in advising
and representing management in all matters of labour and
employment law, with expertise in construction labour relations,
workplace
safety
and
privacy.
www.sherrardkuzz.com 416-603-0700.
The information contained in this article is provided for
general information purposes only and does not constitute
legal or other professional advice. Reading this article does
not create a lawyer-client relationship. Readers are advised
to seek specific legal advice.

The proposals are to include descriptions as to how the
proponent would handle the supply and installation of water
meters, overall project management, administration, and
customer service/contact.
Interested parties may obtain documents for a non-refundable
fee of 35.00 at the Environmental Services Department, City
Hall, 545 Talbot Street, St. Thomas, ON N5P 3V7
Lowest or any Proposal not necessarily accepted.

———
GREATER TORONTO AIRPORTS AUTHORITY
TERMINAL DEVELOPMENT PROJECT
COILING INSULATED AND UN-INSULATED
OVERHEAD DOORS
PIER ‘F’ AND HAMMERHEAD ‘F’

THE CORPORATION OF THE TOWNSHIP OF HAMILTON
PROJECT NO. 104-041/104-042, CONTRACT NO. 1
TENDERS FOR THE CONSTRUCTION OF
CREIGHTON HEIGHTS WATER SUPPLY UPGRADES
AND
CAMBORNE WATER SUPPLY UPGRADES

CONTRACT NO. TP-D04-023
Bids will be invited from the following GTAA pre-qualified
bidders for the above noted work.

Sealed tenders, clearly marked as to contents, will be received
by the Township of Hamilton, 8285 Majestic Hills Drive,
Camborne, ON K9A 4J7, until 2:00 p.m, Eastern Standard on

Kinnear Industries Corporation Ltd.
Richards-Wilcox Door Systems (Toronto) Ltd.
Select Overhead Door Service Inc.
Bid invitation documents will be issued to the above listed
bidders. All interested trade subcontractors and suppliers
are requested to contact the above noted firms directly.
The scope of work consists of Coiling Insulated and
Un-Insulated Overhead Doors at Pier ‘F’ and
Hammerhead ‘F’ of the New Terminal Building at Lester
B. Pearson International Airport. Bidders must comply
strictly with all the terms and conditions related to the
tender and award of contract for the subject work as
prescribed by the bid documents. The lowest or any bid
will not necessarily be accepted.

———
GREATER TORONTO AIRPORTS AUTHORITY
TERMINAL DEVELOPMENT PROJECT
HIGH SPEED COILING OVERHEAD DOORS
PIER ‘F’ AND HAMMERHEAD ‘F’
CONTRACT NO. TP-D04-024
Bids will be invited from the following GTAA pre-qualified
bidders for the above noted work.
Rytec Corporation
Flexon Inc.
Richards-Wilcox Door Systems (Toronto) Ltd.
Select Overhead Door Service Inc.
Bid invitation documents will be issued to the above listed
bidders. All interested trade subcontractors and suppliers
are requested to contact the above noted firms directly.
The scope of work consists of High Speed Coiling Overhead
Doors at Pier ‘F’ and Hammerhead ‘F’ of the New
Terminal Building at Lester B. Pearson International
Airport. Bidders must comply strictly with all the terms
and conditions related to the tender and award of contract
for the subject work as prescribed by the bid documents.
The lowest or any bid will not necessarily be accepted.

Friday, December 17, 2004
for the construction of work described below.

THE CITY OF TEMISKAMING SHORES
Tender for
Upgrades to the New Liskeard and Dymond
Water Treatment Plants
Project No. 2002-011 and Project No. 2003-002
Tenders in the sealed envelope provided, clearly marked as to
contents, will be received by the Chief Administrative Officer, or
his alternate, of the City of Temiskaming Shores, until
12:00 noon local time on Friday, January 7, 2005.
On the same day, commencing at 1:00 p.m., local time, tenders
will be opened and read publicly by the Chief Administrative
Officer, or his alternate, at the Administrative Building, City of
Temiskaming Shores, 451 Meridian Avenue, Haileybury, Ontario.
The work shall generally consist of upgrades to existing clear
well and including modifications to piping, chlorination and
control systems in order to bring each water treatment plant into
compliance with the Safe Water Drinking Act, 2002, S.O. c. 32
and the regulations made thereunder.
Complete tender documents may be obtained upon the
non-refundable payment of $75.00 in the form of cash or cheque
made payable to D.F. Elliott Consulting Engineers Ltd.
Documents may also be reviewed at the Municipal Office, 451
Meridian Avenue, Haileybury, Ontario.
Each tender must be accompanied by a tender deposit in the form
of a certified cheque or bid bond made payable to the City of
Temiskaming Shores. A 100% Contract Bond or acceptable
security will be required by the successful tenderer.
The lowest or any tender will not necessarily be accepted.
D.F. Elliott Consulting
Engineers Ltd.
36 Lakeshore Road
P.O. Box 2524
New Liskeard, Ontario
P0J 1P0
Telephone: (705) 647-6871
Fax: (705) 647-3198

Corporation of the
City of Temiskaming Shores
451 Meridian Avenue
P.O. Box 1050
Haileybury, Ontario
P0J 1K0
Telephone: (705) 672-3363
Fax: (705) 647-3200

The work consists generally of supplying of materials, labour
and equipment for, and the construction of two (2) water supply
system upgrades at Creighton Heights and Camborne. Work
includes buildings, reservoir, waste management facilities,
pumps, piping, control valves, chemical feed system, electrical
controls, standby power facilities, well remedial works, and
related site works.
Complete tender documents may be obtained from Gamsby
and Mannerow Limited, Suite 210, 255 Woodlawn Road
West, Guelph, ON N1H 8J1, on or after 1 p.m. on Thursday
December 2, 2004 on deposit of one cheque in the amount of
one hundred seven dollars ($107.00) which includes GST and is
non refundable.
Each tender must be accompanied by a tender deposit in the
form of a certified cheque in the amount of $500,000.00 and the
successful bidder must provide a bond by an approval guarantee
company for 100% of the total tender.
During the tender period, a Prebid Meeting/Site Tour will be
held for the benefit of bidders to familiarize themselves with
the site and to answer questions regarding the Tendering
Documents. The Prebid Meeting will be held on December 7,
2004 commencing at 9:00 a.m. at the Creighton Heights Site at
9235 Dale Road.
Tender documents may be viewed at 8285 Majestic Hills Drive,
Camborne, ON K9A 4J7, and any enquiries should be directed
to Paul Heffernan,C.E.T., the Township of Hamilton at (905)
342-2810, or Paul McLennan, P.Eng., Gamsby and Mannerow
Limited at (519) 824-8150
The tenders will be opened at 2:15pm, December 17, 2004 and read
publicly for the Tender Committee in the Board Room, Township of
Hamilton (Camborne) at the above address. The lowest or any tender
will not necessarily be accepted.
TOWNSHIP OF HAMILTON CONSULTING ENGINEER
Paul Heffernan

Gamsby and Mannerow Limited
Suite 210
255 Woodlawn Road West
Guelph, ON N1H 8J1

