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Legal
Corner

By

Michael Sherrard

Expanding corporate
criminal liability

The Government of Canada is proposing important
changes to the Criminal Code to significantly expand the
scope of corporate criminal liability. On June 12, Bill C-
45, An Act to Amend the Criminal Code (criminal liabili-
ty of organizations) was tabled. If the bill becomes law, it
will apply to both federal and provincial employers. To
date, there is no proposed date for enactment.

Generally, occupational health and safety offences are
governed in Ontario by the Occupational Health and
Safety Act and at the federal level by the Canada Labour
Code. These statutes include a requirement for employers
and senior officers to take all reasonable care to prevent
harm to employees in the workplace. A corporation will
also attract criminal liability if at the relevant time its
“directing mind” had the intent to commit a criminal
offence.

Under the proposed amendments an “organization”
and/or individual may be charged with criminal negli-
gence where a “representative” or “senior officer,” with
intent to benefit the organization and/or acting within the
scope of their authority: Commits an offence; directs a
representative to commit an offence; fails to prevent a
representative from committing an offence that the indi-
vidual knew was about to occur; or demonstrates a lack
of care.

The legislative proposals will not supercede the Occu-
pational Health and Safety Act or other regulatory
statutes, but will impose an additional criminal law obli-
gation on “organizations,” their “representatives” and
“senior officers” to take reasonable steps to ensure safety
of workers and the public.

Not surprisingly, the term “organization” is defined
broadly to include a company, firm, partnership and trade
union. The term “representative” is particularly broad to
include a director, partner, employee, member, agent or
contractor of the organization.  

Similarly, “senior officer” is not exclusive to what one
normally associates with the term—president, vice-presi-
dent, chief executive officer, chief financial officer,
etc.—but includes an individual who plays an “important
role” in the establishment of the organization’s policies
and who is responsible for managing an “important
aspect” of the organization’s activities.  The terms
“important role” and “important aspect” will most cer-
tainly be litigated in the courts.

A violation of the proposed provisions could result in
a fine of up to $100,000 against an organization, and a
fine and/or imprisonment for up to 25 years against a
representative or senior officer. This is in addition to any
fine or imprisonment which may be levied under the
applicable health and safety legislation.

The proposed amendments are the government’s
response to the Report of the Westray Mine Public
Inquiry, which called for sweeping changes to the Crimi-
nal Code to ensure that corporations, their executives and
employees are held accountable for workplace safety.
Through Bill C-45 the federal government confirmed its
belief that “the criminal law can provide an important
additional level of deterrence if effectively targeted at
and enforced against companies and individuals that
show a reckless disregard for the safety of workers and
the public.”

What this may mean for organizations

While every responsible organization takes seriously
its obligation to ensure a safe workplace for its employ-
ees and the public, the proposed amendments to the
Criminal Code up the ante considerably. In addition to
increased fines and jail sentences and the stigma of pros-
ecution, the amendments send a clear message to
employers that those who fail to provide a safe work-
place will be dealt with severely through the criminal
law. 

would not be a problem for the win-
ning private-sector builder.

“We’ve been assured of $300 mil-
lion from the private sector, which is
within the range we’ve always said
we were looking at,” he said.

The RAV line is a key part of the
transportation plan for the 2010
Games and also aimed at improving
public transit to Richmond, a city of
165,000 just south of Vancouver.

The line’s route has been contro-
versial with some residents, since it
will involve tearing up a broad, pictur-
esque boulevard from downtown Van-
couver to the southern edge of the city.

The B.C. government had initially
requested $450 million from the fed-
eral government and indicated the
project could not proceed otherwise.

But McCallum and Ken Dobell,
the deputy minister in the premier’s
office, said cost-estimate reductions
assisted in getting the project to pro-
ceed regardless.

They said the project’s estimated
cost was reduced by $50 million after
that initial request, leaving the federal
government request at $400 million.

But although the federal govern-

ment offered $400 million, the local
authorities decided they didn’t want
Ottawa to commit all its B.C. infra-
structure allotment to one project.

The local authorities agreed to
allocate $300 million of the federal
money to the RAV project.

“We didn’t want to be seen as tak-
ing all the infrastructure money (for
one project),” said Dobell. 

“We felt comfortable the $300 mil-
lion would leave money for other
projects in B.C.”

Dobell and Jane Bird, the project
director, also said they don’t antici-
pate cost overruns, but if that
occurred they would be borne by the
corporate partner through contractual
agreements.

“Contract documentation will
place the risk of overruns on the pri-
vate sector,” said Bird, acknowledg-
ing that didn’t apply to tunnelling,
which is still under negotiation
regarding cost overruns.

In Victoria, NDP Leader Joy
MacPhail was predicting overruns and
said the public needs to know all the
facts about the funding.

“He (Premier Gordon Campbell)
has to release the PriceWaterhouseC-

oopers study about what the cost pro-
jections are on this,” said MacPhail.

“He has to explain why the federal
government is assuming no risk of
cost overruns.”

There has been too much secrecy
surrounding the project, she added.

“The facts around this have been
kept secret. TransLink won’t release
the studies, even to their own board
members. Mr. Campbell has released
no studies to show the viability of this
project.”

James Moore, the Canadian
Alliance transport critic, suggested
the federal contribution was inade-
quate.

“In 2002, B.C. motorists paid
Ottawa roughly $750 million in feder-
al fuel taxes and an additional $378
million in GST on that fuel, making
Ottawa’s total tax bite just over $1.1
billion in 2002 alone,” he said.

Last year, Ottawa returned only
$37 million to British Columbia for
infrastructure improvements, said
Moore.

“And we’re supposed to thank
Ottawa for this money for the RAV
project?”

The Canadian Press

Line a key part of transportation plan
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Major step in city’s bid for Expos

Portland stadium bill gets final OK
SALEM, ORE.

A $150-million (all figures U.S.)
partial financing plan for a baseball
stadium has won final approval in the
Oregon Legislature, a major step in
Portland’s efforts to lure the Montreal
Expos.

The House voted 31-24 to approve
an amended version of legislation the
state Senate approved 16-11 Satur-
day—a day after the Senate rejected
the bill18-12.

The bill now goes to Gov. Ted

Kulongoski, a leading backer of the
move to bring major league baseball
to Oregon. 

The legislation would earmark the
income taxes of future team players
and executives to fund $150 million of
an estimated $350 million needed to
build a ballpark.

Backers must still find a team own-
er and an entity to issue and guarantee
the stadium bonds. 

They must also come up with a
Portland tax package to pay the

remaining $200 million of the stadium
cost.

Oregon is competing with Wash-
ington, D.C. and Northern Virginia to
lure the Expos, who were purchased
by the other 29 teams before the 2002
season. 

Because of low attendance, the
commissioner’s office has already
moved 22 of the Expos’ 81 home
games this year to San Juan, Puerto
Rico.

The Associated Press

LUNENBURG, N.S.

The federal government is con-
tributing another $900,000 to the
restoration of a historic church gut-
ted by a fire set by vandals two years
ago.

Heritage Minister Sheila Copps
made the announcement as carpen-
ters continued working on 249-year-
old St. John’s Anglican Church.

“To see the work that has been
done so far is extremely impres-
sive,” Copps told reporters after
announcing the funding.

“I have no doubt that it’s going to
be full steam ahead.”

The latest money brings the fed-
eral investment to $1.5 million of the
$6 million the parish has raised in
cash and pledges for the restoration,
which will cost about $6.7 million
by the time it is completed in 2005.

The landmark building was rav-
aged by fire on Halloween 2001,
leaving little more than a couple of
charred walls standing at the site. It
was insured for only $2.59 million.

The church was built in 1754, a
year after the founding of Lunen-
burg, now a UNESCO world her-
itage site.

The Canadian Press

Ottawa gives
$900,000 for

historic church
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Forecast for 2003-2004

Canadian growth seen as
second-fastest among G7

TORONTO

Canada may have slipped a notch
in the growth sweepstakes, but fore-
casters still expect it to rack up the
second-fastest growth in the G7 in
both 2003 and 2004, according to the
latest survey from Consensus Eco-
nomics Inc.  

Even though Canada’s economy
stalled in the second quarter, forecast-
ers still think it will expand by 2.1 per
cent this year and another three per
cent in 2004, the London-based com-
pany reported. 

That won’t be good enough for top
spot—Canada‘s rank in three of the
past four years—because the United
States is expected to grow 2.3 per cent
this year and 3.7 per cent in 2004. 

The G7 countries have split into
two broad groups in terms of econom-
ic performance in the 2002-04 period,
with the United States and Canada tus-
sling for first place and Britain follow-
ing close on their heels. 

This year, British forecasters are
predicting growth of 1.8 per cent, with
a gain of 2.5 per cent in 2004.

None of the other big economies is
predicted to grow by more than one
per cent this year, and none by more
than 1.7 per cent in 2004.  

The figures come from a regular

survey that Consensus Economics
conducts. Each month it canvases over
240 forecasters in more than 20 coun-
tries for their views on their own
economies. 

The latest poll was conducted Aug.
11.

Canada’s second-place showing for
the two years as a whole suggests that
the economy is expected to bounce
back from its dreadful showing in the
second quarter, when growth is
thought to have sputtered to a halt as a
result of the higher Canadian dollar,
the outbreak of SARS, the discovery a
single case of mad-cow disease and a
sluggish U.S. economy.  

Statistics Canada is scheduled to
release its second-quarter estimate of
gross domestic today, and other sur-
veys show a consensus of zero growth
for the quarter. 

If that’s the case, it puts Canada in
the middle of the G7 pack for the
April-June period. 

Canada is the last of the seven to
report. Results so far indicate that
three countries expanded during that
spell—the United States, Britain and
Japan—while the big three European
continental economies—Germany,
France and Italy—all contracted.  

The Canadian Press



Page 6 Daily Commercial News  Friday, August 29, 2003

TOWN OF COLLINGWOOD
NOTTAWASAGA VALLEY

CONSERVATION AUTHORITY

TENDER FOR
CONTRACT 103015

BLACK ASH CREEK 
FLOOD CONTROL

PHASE III

SEALED TENDERS will be received by Mr. Gordon Norris,
Clerk, Town of Collingwood until 1:00 p.m., Local Time on:

Friday, September 12, 2003

for the following work.

The work includes the re-alignment and widening of 
approximately 2.3 km of Black Ash Creek from approximately
1.0 km south of Mountain Road to approximately 1.3 km south
of Sixth Street, including bridge construction.  

The work includes the following:

-Clearing and Grubbing -Earth Excavation
-Rock Excavation -Earth Berm Construction
-Fish Habitat Construction,Topsoil, Seed and Mulch.

Tender documents can be obtained from Ainley & Associates
Limited, 280 Pretty River Parkway, Collingwood, Ontario L9Y
4J5, for a fee of $107.00 (GST included), cheques payable to
Ainley & Associates Limited which is NOT refundable.

The lowest of any tender not necessarily accepted.

TOWN OF COLLINGWOOD
Mr. J. Currier, CAO
Town of Collingwood
Box 157
97 Hurontario Street
Collingwood, Ontario
L9Y 3Z5

Phone: (705) 445-1030
Fax: (705) 445-2448

CONSULTING ENGINEERS
Ainley & Associates Limited
Consulting Engineers and Planners
280 Pretty River Parkway
Collingwood, Ontario
L9Y 4J5

Phone: (705) 445-3451
Fax: (705) 445-0968

NOTTAWASAGA VALLEY
CONSERVATION AUTHORITY
Mr. W. Wilson, CAO
Nottawasaga Valley Conservation Authority
8195 Concession 8
Utopia, Ontario
L0M 1T0
Phone: (705) 424-1479
Fax: (705) 424-2115

THE REGION
OF WATERLOO

TENDER T2003-036

REGIONAL ROAD 17 WATERMAIN
TOWNSHIP OF WOOLWICH

Sealed tenders clearly marked as to contents shall be received
by the undersigned until 12:00 noon, local time, Thursday,
September 11, 2003 for:

2,700 metres of watermain, 800 tonnes of asphalt, 3,000 tonnes
of granular road base, 200 meters of sanitary sewers, sanitary
forcemain, parking lot extension, illumination works, security
fences, and other associated items.

Tender forms and specifications will be available between the
hours of 8:30 a.m. and 4:00 p.m. and may be obtained from
Regional Purchasing and Materials Management, 4th Floor,
150 Frederick Street, Kitchener, Ontario, N2G 4J3. A cheque in
the amount of Thirty-Five dollars, ($35.00 G.S.T. included)
made payable to the Region of Waterloo is required for each set
of tender documents. The cheque is non-refundable.

A certified cheque or bid bond not less than the amount 
specified in the tender and bonding requirements must 
accompany each tender. The successful bidder will be required
to provide a 100% performance and labour and materials bond
upon execution of the contract agreement.

Tenders will be opened publicly at 2:00 p.m., local time,
Thursday, September 11, 2003 in the Purchasing Meeting
Room, 4th Floor, 150 Frederick Street, Kitchener.  Results of
the tender may be obtained by calling 519-575-4554 after 3:00 p.m.

Lowest or any tender not necessarily accepted.

C. Whitlock, C.P.P.
Chief Purchasing Officer

Check for other tenders/proposals on the Internet at:
http://vaxxine.com/opba or www.region.waterloo.on.ca

BIDDING?
Make sure you get on the Bidders’
list. Remember, it takes 2-3 days
to get your name published on the
Bidders’ list. 

Bidders’ Register

Bid
de

rs'
 Re

gis
ter

Phone: 416-758-6450   Fax: 416-494-6702   Email: bidders.tor@cmdg.com

Employers should begin now to consider the impact
these changes will have on their workplaces. For example,
there are many steps an organization can take to prepare for
this enhanced criminal responsibility. Some are industry
specific while others are general in nature. In each case the
responsibility to provide a safe workplace is ongoing and
should be re-evaluated at regular intervals.

Employers should:
1. Conduct a thorough internal review or audit of inter-

nal safety policies, procedures and practices including dis-
cipline and other enforcement mechanisms;

2. Educate and re-educate every member of their organi-
zation about the evolving nature of workplace safety—the
legal obligations (federal and provincial) and cost of non-
compliance both financially and in human terms;

3. Create formal and informal lines of communication
that encourage and applaud the free-flow of safety ideas,
information and concerns both actual and potential; and

4. Foster a workplace environment in which every per-
son is encouraged and expected to plan safely, work safely
and take responsibility for the safety of everyone around
them. 

Michael G. Sherrard is a partner with the law firm Sher-
rard Kuzz LLP in Toronto, specializing in advising and rep-
resenting management on all matters of labour and employ-
ment law, including construction labour law.

The information in this article is provided for general
information purposes only and does not constitute legal or
other professional advice. 

Reading this article does not create a lawyer-client rela-
tionship. 
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Advice for employers

Farmers threaten
lawsuit over plan
to drain Adams Mine

TORONTO

A group of farmers from northern Ontario is threatening
to go to court to put a plug in the proposed draining of the
Adams mine.

The Temiskaming Federation of Agriculture wants the
Ontario government to conduct an independent review of
research that offers differing conclusions as to whether the
abandoned mine—near Kirkland Lake, Ont.—is fit for use
as Toronto’s newest garbage dump. 

While the Environment Ministry says its testing shows
the mine is safe, Temiskaming farmers say their results
conclude that if the mine is filled with garbage, potentially
toxic runoff will leak into the ground and poison their
wells.

“Adams Mine is at the top of our watershed,” John Van-
thof, president of the federation, said Tuesday. 

“If it leaks, we don’t know where it is going to go.
“One cow in Alberta has just about killed our industry. If

Adams Mine leaks and affects just one dairy farmer’s well
in Temiskaming, our market could be shut off.”

Currently, the Environment Ministry is in the process of
reviewing a draining permit that would allow water cur-
rently in the mining pit to be drained in order to prepare the
mine for use as a garbage dump.

No further testing

Temiskaming farmers charge that if the water is drained,
no further testing on possible leakage can be done, leaving
them with no way to further substantiate their claims that
the mine does leak.

Those claims are based on an independent study con-
ducted by hydrogeological expert Dr. Ken Howard, who
concluded in his report that the models used in government
testing were “seriously deficient.”

In 1998, an Environment Ministry tribunal approved the
Adams Mine pit as safe to hold Toronto’s garbage. 

Toronto city officials have discussed the issue, but not
yet approved such a plan.

The finding was based on studies that found surrounding
groundwater flows into the pit, which would mean that any
toxic leakage would be naturally contained in the pit.

Ministry testing indicates that the water in the site has
continued to rise over the last 10 years, proving that there
could be no leakage.

“It is very reasonable to continue on with the testing,”
said Marilyn Churley, the NDP environment critic.

“There needs to be an investigation into the allegations
made by the farmers.”

The Canadian Press




