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Labour relations board
reviews vote distribution

The Ontario Labour Relations Board (OLRB) recently issued a
decision clarifying the obligations a provincial Employer Bargaining
Agency (EBA) has to its member groups. 

In Sarnia Construction Association and Operating Engineers
Employer Bargaining Agency, the board concluded that, absent evi-
dence of arbitrariness, the board could not alter the allocation of votes
within an Employer Bargaining Agency and could not give votes to
an organization that was not designated as a member of the EBA.

The dispute

The Operating Engineers EBA is charged with the responsibility
of negotiating the Operating Engineers ICI Provincial Agreement.
The Sarnia Construction Association (SCA) is not a member of the
EBA, and as such does not officially have a vote when it comes to
acceptance or rejection of the provincial agreement. However, the
SCA is a member of the Construction Labour Relations Association
of Ontario (CLRAO), which in turn is a member of the EBA.
CLRAO has five votes within the EBA (of a total of 32 votes) which
it casts following a vote among its 14 member associations.

The SCA argued that because of its unique role within the sphere
of provincial labour relations, it should be allocated votes directly.
More specifically, since employees of its members work a substantial
number of hours under the provincial agreement, the SCA argued it
should be entitled to specific representation (in the form of approxi-
mately four votes) when it came to voting on amendments to the pro-
vincial agreement. The SCA argued that failure to allocate the votes
proportionally meant that the EBA had violated its obligation under
the Ontario Labour Relations Act (the Act) to treat all of its members
in a manner that was not arbitrary, discriminatory, or in bad faith.  

Other organizations which were direct members of the EBA also
intervened (the Crane Rental Association and Earth Movers). In
essence, they too argued that the vote allocation was not fair and
should be reallocated in their respective favours.

Ultimately, all of the claims failed. 

Obligations of an EBA to SCA

Under the Act, because an EBA is mandated by statute as the
exclusive representative of employers in negotiating a Provincial
Agreement, an EBA owes an obligation to each of its members to
represent them fairly.  

However, in the case of the SCA, it was not a member of the
EBA; it was a member of a member of the EBA. In the circum-
stances, the Board found that the EBA owed no direct obligation to
the SCA. To the contrary, by imposing such an obligation on the
EBA, this would indirectly make the SCA a member of the EBA,
something only the minister of labour has the power to do.

To other direct members

The board also refused the request of the Crane Rental Associa-
tion and Earth Movers to alter the voting structure.  

The board held that, although it may have structured the EBA
votes differently, these members were unable to demonstrate that the
relative voting strengths of the various members had “become so
divorced from any lawful, legitimate or rational basis on which bar-
gaining is performed that it can be described as arbitrary,” to use the
board’s wording. That is, the board confirmed that when seeking to
change the relative voting structure within an EBA the test is very
difficult to meet.

This is an important case for EBA’s and their members. It pro-
vides a thorough review and commentary of an EBA’s duty to act
fairly to its members, as well as a sense of when the board may find
that obligation to have been breached. Every EBA would be well
advised to consider the board’s decision within the context of their
own practices and relationships with members.

Erin R. Kuzz is a partner with the law firm Sherrard Kuzz LLP in
Toronto. The firm specializes in advising and representing management
on all matters of labour and employment law, with particular expertise in
construction labour law and relations. www.sherrardkuzz.com 416-603-
0700. Information in this article is for general information only and does
not constitute legal or other professional advice. Reading this article
does not create a lawyer-client relationship. Readers are advised to seek
specific legal advice in relation to any decision or course of action con-
templated.

any back wages or holdback.
The penalty for a first offence by

a contractor used to be 10 per cent.
The new policy also introduces

disqualification procedures for con-
tractors who continually break the
rules. If, for example, a contractor is
found to be in non-compliance in
two instances in three years, the con-
tractor can be disqualified from bid-
ding on a contract for two years.

In addition, the policy now
allows the Fair Wage Office to
investigate complaints against con-
tractors up to six months after a job
is completed.

On the organizational side, the
report says the office continues to be
staffed with a manager, assistant fair
wage officer and program assistant.

In 2003, city council had
approved in principle the addition of
another permanent position for the
office but it was axed in the 2004
budget process.

In the report, Piplica says the

office does need more manpower.
“The lack of additional resources

will have an impact on the office’s
ability to be more proactive in moni-
toring and investigating specific con-
tracts, industries or commodity
groups.”

Administratively, a new file sys-
tem has been established to track
firms doing business with the city.
The system contains correspon-
dence, company history, review
checklists and all documentation
regarding a firm’s activities.

To get its message out, the report
says the office has:
❑ Established a Web site that pro-
vides a simple guide to the city’s Fair
Wage Policy and wage schedules.
❑ Published Fair Wage Policy
changes in construction industry
newspapers and multicultural publi-
cations.
❑ Begun awareness/education cam-
paigns to communicate city policy.
❑ Developed a kit for contractors
and workers that include posters,

multilingual brochures and other
information on contractor obliga-
tions and worker rights under the
policy.

The work plan for this year calls
on the office to refocus on proactive
investigations and policy compliance
audits for firms doing business with
the city.

“The office will be making a con-
certed effort to focus attention on
those areas that are most vulnerable
to worker exploitation and abuse,”
Piplica says in the report. “Areas of
high risk will include labour activity
in the construction industry, cleaning
services and security guard sectors. 

“A proactive approach will be to
target and monitor these industries
particularly where contract awards
have substantial price differences
between the awarded bid price and
other bids.”

The 2004 target is to conduct
between 35-45 compliance audit
investigations. So far, the office has
completed 28 investigations.

Policy introduces disqualification procedures

Harper pledges infrastructure funding, cleanup of brownfield sites

Conservatives reply to CCTT questionnaire
BY GRANT CAMERON

STAFF WRITER

A federal Conservative govern-
ment would take steps to guarantee
the viability of local infrastructure
and provide long-term funding for
cleanup of brownfield sites, accord-
ing to a brief sent to the Canadian
Council of Technicians and Technol-
ogists (CCTT).

If elected, the party would also
tackle the country’s skills shortage
by establishing a new system to
attract and assess the credentials of
highly skilled, foreign-trained work-
ers, the brief says.

The brief was sent to the CCTT
by the office of Opposition Leader
Stephen Harper.

The CCTT had sent out question-
naires to the leaders of the Conserv-
ative, Liberal, NDP and Bloc Quebe-
cois parties, as well as select MPs,

asking for their positions on a num-
ber of key issues.

The CCTT represents 41,000
technicians and technologists across
Canada in industries such as con-
struction and biotechnology and
fields like architecture, transporta-
tion and planning.

On the issue of infrastructure, the
brief says a Conservative govern-
ment would reduce federal gasoline
taxes conditional on an agreement
with the provinces that they would
use the “tax room” to fund infra-
structure in provincial and municipal
jurisdictions.

On the issue of brownfields, the
Conservatives say they would take a
number of steps.

“If elected, a Conservative gov-
ernment would work with its provin-
cial counterparts to determine how
many contaminated sites are in

Canada, rank them according to the
threats they pose to our communities
and our environment, and provide
stable, long-term funding for
cleanup.”This is a firm commitment
we have made as a party, not a
promise made in contemplation of
an election.”

The Conservatives say they’d
attract highly skilled foreign workers
to Canada by pursuing a robust
immigration policy.

“If elected, we would ensure ade-
quate long-term funding to the
provinces to aid new Canadians in
the often-difficult settlement process.

The brief says a Conservative
government would develop a con-
sultative process with the country of
origin and professional associations
to establish a new system for assess-
ing credentials and granting equiva-
lent Canadian professional status.

Dave Chalcroft, RedR Canada
chair and a past chair of the Associa-
tion of Consulting Engineers of
Canada (ACEC), said one of the pri-
orities for the coming year is
fundraising. The organization is
looking into making direct appeals
to professional engineers across
Canada to make RedR their charity
of choice.

RedR Canada was founded by
ACEC and three other national asso-
ciations, the Canadian Council of
Professional Engineers, the Engi-
neering Institute of Canada and the
Canadian Academy of Engineering.

Chalcroft said the founding part-
ners saw RedR as a vehicle to give
Canada’s professional engineers the
opportunity to participate in disaster-
relief operations around the world—
not only by providing technical
expertise but also by making finan-
cial contributions. These associations
also viewed participation in RedR as
an opportunity to raise the profile of
the engineering profession across the
country, said Chalcroft, whose engi-
neering career spanned four decades
with the UMA Group Ltd.

Other RedR offices are located in
England, Australia, New Zealand
and India.

Kirk Thompson, the
Canadian organization’s
executive director, said
RedR Canada has
accomplished “some
significant placements”
in the past year—with-
out having a placement
professional on staff.
❑ A New Zealand engi-
neer was sent to Iraq in
mid-2003 to help local
operators get their water
supply systems back in operation.
❑ A Canadian water engineer went
to Bolivia to help restore a devastat-
ed watershed.
❑ A water and sanitation engineer
with Volunteer Service Overseas is
providing training and technical sup-
port to a national water authority in
the Maldives.

Other members arranged their
own placements.

“As we speak, we have eight
members serving overseas in various
assignments,” Thompson said.

One member has been recruited
to help in reconstruction in southern
Afghanistan.

For the coming year, RedR Cana-
da has set seven major objectives.
These are: to accredit a minimum of
40 new members; conduct four

training courses and
increase the number and
skills base of its Canadi-
an-based trainers; make
10 placements through
the direct efforts of
RedR Canada staff; and
have 30 per cent of its
members serving over-
seas on assignments.

Other goals are: to
secure a stable financial
platform, through

appeals to companies and individu-
als for donations; to make significant
inroads in serving Quebec-based
nongovernmental organizations and
accrediting a large percentage of
French-speaking members; and to
continue to earn public recognition
for its humanitarian efforts.

“We are still new kids on the
block but we are a little better
known to our NGO clients,” Thomp-
son said. “We intend to become bet-
ter known and better integrated with
their operations.”

Later in the day, Princess Anne
presented the RedR Canada award
for meritorious service in humani-
tarian assistance to Stephen Lewis,
the United Nations (UN) secretary
general’s special envoy on
HIV/AIDS to Africa.

Accomplished some significant placements
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