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Costly consequences when
grievance referrals ignored
Employers that ignore or delay responding to employee griev-

ances, or documentation from trade unions or the Ontario Labour
Relations Board (OLRB) do so at considerable financial risk, not
only to the employer, but also to its officers and directors person-
ally.

In Ontario’s construction industry a copy of any grievance
filed by a trade union must be provided to the employer. Similar-
ly, if the union wishes to refer the grievance to the OLRB for liti-
gation, a copy of the referral must be provided to the employer.
The board then provides to the employer written notice the griev-
ance has been received (called the “confirmation”).

The board’s confirmation starts a process that, if ignored by
the employer, can have costly—even devastating—consequences.

Under the board’s rules, within five business days of the board
issuing the confirmation (normally sent to the employer by fax),
the employer must file a document called a “Notice of Intent to
Defend” together with a filing fee. This notice must also be
served on any other party involved in the grievance (such as the
union and any relevant employer organization).

Under the Ontario Labour Relations Act, if the employer fails
to file its notice, the board is expressly permitted to decide the
outcome of the grievance without any further input from the
employer. This can include deciding whether the employer violat-
ed the collective agreement and the amount of damages (if any). 

Significantly, the board is not required to hold a hearing before
deciding the case. As well, even if a hearing is held the employer
may not be allowed to participate or raise a defence.

This is critical because without a hearing—where the employ-
er can present evidence and argue its position—statements and
allegations made by the trade union will be accepted by the board
as true. They will also form the sole basis of the board’s decision
against the employer.  

For example, if a union were to claim that an employer had
failed to employ only members of the union, then if the employer
fails to file its Notice of Intent to Defend, based only on the state-
ments contained in the union’s grievance the board could find the
employer to have violated the collective agreement and order
payment of substantial damages. Once the board issues a deci-
sion, the union need only file it in court in order to go after the
employer for the damages.

In many of these cases (where employers have not responded,
or responded late), damages have been in the thousands of dol-
lars, and in some instances hundreds of thousands of dollars. In
other cases, when the union has proven that the employer cannot
pay the damage award, officers and directors have been held per-
sonally responsible for unpaid wages, including hourly wages,
vacation or statutory holiday pay.

You might ask:  What if the confirmation was accidentally left
unanswered because it sat on the fax machine, someone’s desk, or
in a jobsite trailer past the deadline? 

The board is very strict about when it will permit late filing of
a Notice of Intent to Defend. Only in extreme circumstances,
such as when an employer can prove the union did not serve the
grievance or referral, has the board permitted an employer to
serve its notice late.

What should employers do?

Three critical steps can considerably reduce the potential for
financially devastating consequences: 

1. Take seriously every grievance or document received from
a trade union, whether or not it has been referred to the board. 

2. Ensure staff, both at the office and at the site, is trained to
regularly check for faxes (etc.) and to bring all documentation to
the attention of appropriate management.  

3. When you receive a grievance or referral, immediately con-
tact legal counsel so that important due dates are not accidentally
missed and the company’s interests are protected. 

As with most legal matters, addressing them quickly, through
experienced counsel, can help to avoid devastating financial con-
sequences.

Erin R. Kuzz is a partner with the law firm Sherrard Kuzz LLP in
Toronto, www.sherrardkuzz.com The information in this article is for
general information purposes only and does not constitute legal or other
professional advice. Reading this article does not create a lawyer-client
relationship. Readers are advised to seek specific legal advice.
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Caplan, who has represented the

riding of Don Valley East since
1997, was speaking at a symposium
on sustainable infrastructure spon-
sored by the Ontario Concrete Pipe
Association. 

It was one of his first speaking
engagements since assuming his
new position.

While the issue of water pricing
sparks “heated debate” among the
public and organizations and institu-
tions that have a stake in the issue,
Caplan said there will have to be a
resolution to that debate.

He said mechanisms need to be
developed that give municipalities
enough revenue—on a continuing
basis—to cover the full cost of capi-

tal infrastructure and operating
expenses, including maintenance
and repair work.

“A new revenue and cost-sharing
model will have to be developed,”
Caplan told the symposium. 

“In short, the province’s water
and wastewater systems will be
reformed, upgraded, as well as im-
proved.”

More generally, Caplan said the
ministry’s priorities include dealing
with gridlock in the cities, managing
development to discourage sprawl
and preserve green spaces, creating
20,000 units of affordable housing
and opening an additional 1,600 hos-
pital beds.

“And finally, we are going to
implement each and every recom-
mendation of the Walkerton report,
so that every person in Ontario has
clean, safe drinking water and effec-
tive wastewater treatment,” he said.

Debate needs resolution, says Caplan

for municipal compliance with the
full-cost pricing policy. The coalition
of industry organizations which pro-
posed amendments to the initial bill
supports phasing-in of
the concept over a
f ive - to -e igh t -yea r
period to protect con-
sumers from undue
rate hikes. Under this
approach, yearly
increases for most
consumers will be in
the single digits.
❑ The province needs
to define clearly full-
cost pricing so con-
sumers and munici-
palities will know
exactly what they are
paying for and also
keep consumer buy-in
high by ensuring that everyone is on
a level playing field.
❑ The regulations must make water
metering mandatory across the
province. The coalition believes
metering is the most effective way to
track leakage and consumption while
allowing consumers to see how
much water they are using relative to
its cost.

“Even before the Walkerton

tragedy, our research was showing a
very high consumer buy-in to full-
cost pricing,” Morra said. 

“In June 2000 we found that . . .
more than 80 per cent of the public

were willing to pay
more on their water
bill.

“Our sense is that
polling results today
would show even
stronger support for
the notion that we
have to pay more to
safeguard our drinking
water. So the public is
there. I believe the
political will is almost
there as well.”

Morra, who pointed
out that the under-
ground water and
sewage infrastructure

currently is valued at $40 billion,
said it is no overstatement that mov-
ing Bill 175 forward “promptly and
decisively” will be a crucial test for
the new government.

“Stakeholders will be watching
for signals,” he said. 

“In the absence of any indication
from the new government to the con-
trary, we have every reason to
believe it is full speed ahead.”

Montreal awaits report on future
of its downtown parking lot sites

BY IRWIN RAPOPORT
DCN CORRESPONDENT

MONTREAL

The City of Montreal is hoping to
release its report regarding the future
use of outdoor parking lots in its
downtown core before the end of
2003, says Robert Libman, the mem-
ber of the city’s executive committee
responsible for urban planning, devel-
opment and architecture.

Earlier in the year, the city put for-
ward a proposal that would see the
conversion of the approximately 240
downtown parking lots into commer-
cial structures, residential buildings
and some public parks and spaces.

“It will be on my desk and the
mayor’s desk by the end of the year
and probably we’ll publicize the con-
tents of it in January,” said Libman.

The parking lots, many on prime
developable sites, can easily be spotted
in the restrained downtown core.

“These are holes in Montreal’s
urban fabric, they are holes in (our)

ability to create a much more dynamic
and convivial downtown core,” said
Libman. “We want to study each and
every one of them and determine what
might be the best use for these
spaces.”

Libman says that areas, which
require parking facilities, could see the
construction of multi-storey parking
structures.

“Not these slabs of concrete,” he
said, “but nice buildings that are very
common in North American cities
where there is parking inside and per-
haps some commercial activity on one
or two levels. At least the parking will
be off the streets.”

While some properties have
already been converted in commercial
and residential buildings, Libman says
many outdoor parking lots are retained
because they violate existing regula-
tions to maximize the number of cars
that are parked and hence generate
enormous revenues.

The city is looking at the options of

strictly enforcing regulations to reduce
the profitability of parking lots to
encourage construction and the idea of
developing incentives in which prop-
erty owners, with participation from
the government, would be given a
jumpstart to develop their lands.

“We could work on a program to
subsidize part of his construction if he
wants to develop,” said Libman.

Nor did Libman rule out the possi-
bility of expropriations.

“There will be a profile of each
parking lot and a recommendation of
how best to deal with it,” he said.
“Some will be more obvious than oth-
ers. We will also take advantage of the
study to look at the overall supply and
demand for parking downtown.”

The results could lead towards a
push to encourage the greater use of
public transit. But while commercial
structures are welcome, Libman says
the city is very keen on the construc-
tion of residential structures, prefer-
ably apartment buildings over condos.

NEW YORK

Actor Danny Aiello and a group
of businessmen have filed a $30-
million (all figures U.S.) lawsuit
claiming the city sabotaged their
attempt to build a movie studio on
a stretch of vacant city-owned land
on Staten Island’s waterfront. 

The group says in court papers
it had already spent $2 million on
building the Stapleton Studios
when the city moved in September
2002 to evict them from the 15-
hectare property, a former Navy
yard on Staten Island’s north shore. 

The developers are still occupy-
ing the property because they got
an order that delayed the city’s
eviction attempt. The city appealed
that order and a ruling from the
state Supreme Court’s Appellate
Division is pending. 

Court papers accuse the city and
its Economic Development Corp.
of breach of contract, unjust
enrichment, violation of the state’s
business law, breach of fiduciary
duty and loss of profits. 
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