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Legal
Corner

By

Michael Sherrard

Supervisor charged over
construction fatality
Merely five months after becoming a part of Cana-

da’s criminal law on August 26, 2004, the York
Regional Police arrested and charged a Newmarket
supervisor with criminal negligence causing death
arising out of a construction site fatality. One of the
first criminal charges laid since Bill C-45 became law
in Canada, if found guilty, this supervisor could face
up to life imprisonment.  

The charge arose from the alleged failure to proper-
ly supervise two people who were using a mini-exca-
vator to dig a 12-foot trench at the front of a garage to
repair a drainage problem at the foundation of a resi-
dential home. One of the men was inside the excava-
tion when the ground gave way trapping him in heavy
dirt. He ultimately succumbed to his injuries. The alle-
gation is that the supervisor had left the scene just
moments before the accident occurred. The accused
supervisor is schedule to appear in the Ontario Court
of Justice in Newmarket on September 28, 2004. 

Criminal charges for health and safety violations

As of amendments which came into force on March
31, 2004, section 217.1 of the Criminal Code of Cana-
da requires that, “everyone who undertakes, or has the
authority, to direct how another person does work or
performs a task is under a legal duty to take reason-
able steps to prevent bodily harm to that person, or
any other person, arising from that work or task.”

A violation of this new criminal law could result in
a fine of up to $100,000 against an organization, and a
fine and/or imprisonment for up to 25 years against a
representative or senior officer. 

This could be in addition to any fine or imprison-
ment which may be levied under the applicable health
and safety legislation.

It is important to recognize that the terms “organi-
zation,” “representative” and “senior officer” are
defined broadly in the Criminal Code. 

“Organization” includes a company, firm, partner-
ship and trade union. 

“Representative” includes a director, partner,
employee, member, agent or contractor of the organi-
zation. And “senior officer” is not exclusive to what
one normally associates with the term—president,
vice-president, chief executive officer, chief financial
officer, etc.—but includes an individual who plays an
“important role” in the establishment of the organiza-
tion’s policies and who is responsible for managing an
important aspect of the organization’s activities. 

Needless to say, the term “important role” is open
to interpretation and will likely be hotly contested in
the courts as charges continue to be laid under the new
law.

What this means for your organization

There are many steps an organization can take to
respond to these new and onerous criminal responsi-
bilities. Some are industry-specific, while others more
general in nature. In each case, the responsibility to
provide a safe workplace is on-going and should be re-
evaluated at regular intervals. Every organization
should:

1. Educate and re-educate every member of the
organization about the evolving nature of workplace
safety, the legal obligations (federal and provincial)
and cost of non-compliance both financially and in
human terms.

2. Conduct a detailed internal audit of safety prac-
tices and protocols.

3. Create formal and informal lines of communica-
tion that encourage and applaud the free-flow of safety
ideas, information and concerns both actual and poten-
tial.

4. Foster a workplace environment in which every 

“We all know the basic principle;
the more peripheral growth you have,
the bigger the draw it is. It’s just a
basic planning principle that any 12-
year-old in Europe knows.”

It’s a lesson London city planners
seem to have learned as well. Accord-
ing to senior planner Chuck Parker,
there is about 450,000 square feet of
retail-commercial space already
built in the area of  Hyde Park
Road and Fanshawe Park Road,
the bulk of which includes a new
Wal-Mart and a Walt-Mart-
owned Sam’s Club warehouse
store directly across the street.

A previously approved com-
munity plan for the Hyde Park-
Fanshawe area had sought to cap
development at 880,000 square
feet, but city council earlier in the
summer approved requests from
two major landowners to bump that to
about 1.2 million square feet.

City staff argued against the addi-
tional space, Parker said, contending
that what was being proposed by the
landowners was simply too much.

“We identified the size of land that
should be designated for commercial,
just based on how big the surrounding
area was and what we thought was an
appropriate size. It was just too much
space, and it might have an impact on
existing commercial centers.”

One of the things the community
plan originally sought to do, Baechler
said, was to protect the integrity of the
village of Hyde Park, which now lies
within London’s borders. City housing
developments have crept up around
Hyde Park, but the village business
section remains a collection of quaint,
individually owned specialty shops. 

“There was a goal to maintain the
village-like centre of Hyde Park as it
is,” she said. 

“When you’ve got massive mag-
nets on the corners, the reality is it
makes it much more difficult for these
smaller stores to compete.”

What particularly irks Baechler
about the planned Hyde Park-Fan-
shawe development is the fact city
council has spent millions to help prop
up the downtown core, including the
newly built John Labatt Centre, home

of the Ontario Hockey League’s Jr. A
London Knights and a popular city
concert venue.

“One-hundred million of taxpayers’
money has already gone into the core
and we need to be prudent about what
we do on the periphery,” she said.

“Because the success of the core
hinges to a great degree on what
occurs on the periphery. And so a lot

of people are asking, ‘What are you
doing? The left hand doesn’t know
what the right is doing.’

“There’s a lot of implications to it.
There’s been a lot of community out-
cry. In my four years (on the city plan-
ning committee) there have been few
other issues that have raised the ire of
the community more than this one did.”

But fellow city councillor Cheryl
Miller, who supports the additional
commercial space, said the Hyde
Park-Fanshawe development is a natu-
ral progression. She acknowledged
what has been approved goes above
and beyond the community plan for
the area, but said most other plans in
the city have gone that way too. 

“This has been a long time coming
and nobody should be surprised at the
commercial node at the corner of
Hyde Park and Fanshawe,” Miller
said. 

“There isn’t a community plan in
London that hasn’t changed. That
community plan was never etched in
stone.”

Unlike Baechler, Miller said she
believes the development will help
London as a whole, not hurt it. The
city is a regional centre, she said,
meaning it draws shoppers from outly-
ing areas who come to town and spend
money. If the public was so opposed
to the development, they would not be

supporting the commercial develop-
ment that has already occurred at the
corner of Hyde Park and Fanshawe in
droves, she said.

Part of the reason there is excess
commercial space available in London
right now, Miller said, is the fact that
it was poorly developed in the first
place. 

She pointed to a plaza near the cor-
ner of Commissioners Road and
Highbury Avenue, which was built
so far back in from the intersection
it is hardly visible and has gone
largely ignored by the public.

To that end, Miller said it is not
council’s job to question the mar-
keting savvy of big-box chains,
which know better where to locate
their stores.

“They come in where the public
is going to travel. They come in
where the land is cheap and they

come into where they can develop into
exactly what they want—it’s strictly
market-driven.”

Miller also balked at Baechler’s
suggestion the downtown core will
suffer if the city continues to permit
peripheral development. As evidence,
she pointed to the fact a London law
firm just broke ground on a new $9-
million downtown headquarters and
there are plans for a new $30-million
apartment building as well.

“Anyone who uses that argument is
not involved enough in the downtown
to understand the tremendous changes
that are going on down there,” she
said. 

“The buildings are selling, we’ve
had an influx of new restaurants, Sec-
ond Cup is located down there. Has
the downtown been hurt? Absolutely
not.”

For now, city planner Parker said
nothing remains settled on the con-
tentious Hyde Park-Fanshawe devel-
opment. 

Council has given its approval, but
there are now three separate appeals to
the Ontario Municipal Board, one of
which is from Riocan, the owner of a
number of competing London plazas
and malls, he said.

It will likely be six months before a
hearing is even scheduled, and the bat-
tle there could be a long one, he said.
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Success of core hinges on periphery

exception to the fund and challenged
the validity of the trust before the
courts.

Local 183 argued that the purpose
of the trust agreement was not specif-
ic enough and asked for a declaration
that both the agreement and trust
were invalid.

In a written judgement on the mat-
ter, Justice Carolyn Horkins conclud-
ed that the trust fund is invalid
because the purpose of it is not spe-
cific enough.

She said a trustee can not make a
responsible determination about
whether or not a cost is properly
incurred when the boundaries for
such a determination are neither defi-
nite nor precise.

LIUNA’s Randazzo said the union
does not plan to appeal the court rul-
ing but will amend the trust agree-
ment to be more specific.

“With most of these documents
you’re trying to find the balance
between being specific and being too
specific.”

Randazzo said he was surprised
that Daily Commercial News found

the court ruling worthy of a story.
He said Local 183 likely chal-

lenged the fund for political reasons.
LIUNA and Local 183 have been

at odds for some time now and have
appeared before the Ontario Labour
Relations Board (OLRB) on several
occasions.

Two reps fired

Recently, Local 183 fired two of
its business representatives because
they were not forthcoming when
questioned about their communica-
tion with LIUNA officials, with the
result that the local no longer had
confidence in their honesty and fideli-
ty. 

Moreover, Local 183 was dissatis-
fied with their job performance.

On July 12, 2004, LIUNA presi-
dent Terence O’Sullivan wrote to
Local 183, affirming that charges
would be brought against the union if
the workers were not reinstated. 

Local 183 returned the business
representatives to the workplace but
took issue and asked the OLRB to lift
the LIUNA directive.

Mary Ellen Cummings, alternative
chair of the board, turned down that
request last week.

Meanwhile, LIUNA is preparing to
proceed with an internal hearing that
will deal with various charges of mis-
conduct and interference levied
against Local 183.

Local 183 had asked the OLRB to
quash the hearings but the board is
allowing them to go ahead.

Affiliates of LIUNA have charged
that Local 183 interfered in their
jurisdictions.

The hearing is slated to start on
Dec. 6.

The charges and complaints relate
to the conduct of Local 183 and
allege that the local has organized
outside its territorial jurisdiction and
has interfered with organizing drives
of sister local unions.

Local 183 is the largest construc-
tion local in North America represent-
ing more than 30,000 members.

LIUNA represents 65,000 con-
struction workers throughout Canada
and approximately 850,000 members
through North America. It has 12
local unions in Ontario.

Request to reinstate workers turned down
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‘We all know the basic principle;
the more peripheral growth you
have, the bigger the draw it is.

It’s just a basic planning
principal that any 12-year-old

in Europe knows.’
Joni Baechler



RANCHO PALOS VERDES, CALIF.

With a famously aggressive owner and a cameo on his
hit television series The Apprentice, Trump National Golf
Club Los Angeles is attracting lots of attention—not all of
it positive. 

Donald Trump has sued the local school district, which
owns a patch of land in the middle of the yet-to-open
course overlooking the Pacific. 

When he wanted to rename the course’s
access road Trump National Drive, locals
vented in e-mails to the city that perhaps
Ego Aisle or Narcissism Lane might be
more appropriate, according to the Daily
Breeze newspaper. 

And some residents feel snubbed because
The Donald has tagged Los Angeles to the
club’s name when maps clearly place it in
Rancho Palos Verdes, a tiny municipality of
multimillion dollar homes about 50 kilome-
tres southwest of downtown Los Angeles. 

Trump dismisses the opposition with his signature self-
confidence. 

“If you check with the other places that I’ve built—you
know, courses—they are all in love with me,” Trump said. 

“In the end, Palos Verdes will like me more than any
other citizen or any of its politicians.” 

The Trump course replaces the existing Ocean Trails
layout, which closed in August. After extensive renova-
tions that will cost Trump $30 million (all funds U.S.), his
fourth course is set to open early next year. 

Trump earned praise when he bought the property in
2002 for $27 million. 

Many residents believed he had the money and busi-
ness acumen to make the course successful after its previ-
ous owners ran it into bankruptcy and a 1999 landslide
nearly dumped its 18th hole into the ocean.

The course was limited to 15 holes until it closed. 
Even before the club closed, manager Mike Vandergoes

said the billionaire ordered nine Waterford chandeliers
installed at $85,000 each, replaced terracotta tile with
marble and installed at the club’s entrance a 30-foot foun-
tain from Florence, Italy. 

“He likes his materials all rich,” said Robert L. Earl, an
architect Trump hired to work on the property. 

“Everything is in marbles and granites and gold fin-
ish.” 

Homes designed by Earl on sites surrounding the
course will be built in the next phase of Trump’s develop-
ment plan, slated for October or November. 

The homes will be priced between $5 million and $8
million and have been advertised in national magazines
and newspapers. 

His own mansion will be built on a lot overlooking the
fourth hole. 

Trump later hopes to add bungalow-style visitor
accommodations adjacent to the course. 

But up until now, managers say the New York-based
tycoon has been focused on the course itself, playing it on
every visit he makes to California and issuing directions
on the smallest details, down to how the grass should be
cut. 

Between trips, he sends managers pictures and articles
from golf magazines, with notes in black pen. He calls up
to five times a week for progress reports. 

Employees say he’s also asks what they think of his
NBC reality show. 

The ventures are somewhat linked. At the end of last
season, The Apprentice winner Bill Rancic was offered a
choice between two jobs: managing the new course or
overseeing a 90-story building project in Chicago. Rancic
chose the job in Chicago, his hometown. 

Trump has said the new course could be the setting for
a future season of the show. 

Trucks trundle across site

For now, backhoes and dump trucks trundle across the
site, changing the Pete Dye-designed course from a 6,400-
yard, par-72 layout, to a 7,350-yard, par-71 setup. 

An island green and several waterfalls will be installed
and gray bunker sand is being removed in favour of blind-
ingly white crushed marble. 

Although the improved course will still be open to the
public—unlike Trump’s other clubs, which carry hefty
$300,000 membership fees and annual dues of $15,000—
playing 18 holes will cost between $195 and $300, course

managers said. Previously, the course charged $99 to
$120. 

Vincent Stellio, a Trump executive vice-president who
oversees golf projects, said the courses aren’t just about
profit. Trump wants the properties to be top-rated and says
that his new site will be “better than Pebble Beach.” 

A Trump course in West Palm Beach was ranked

among Florida’s best by Golf Digest Magazine, but didn’t
crack the elite top-100 rankings. 

A course in Bedminster, N.J., has yet to open and
another in Westchester north of New York City opened too
recently to have been ranked. 

The new course already has fans. Patrick Steele and a
friend drove an hour and a half to play before it closed
last month. 

Both men shelled out $75 for Trump National polo
shirts at the pro shop. 

“We came because of the Trump name,” Steele said.
The Associated Press
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TOWN OF WASAGA BEACH

TENDER FOR

45TH STREET AND MOSLEY STREET
WIDENING AND INTERSECTION IMPROVEMENTS

CONTRACT NO. 102221

SEALED TENDERS will be received by Mr. E. Collingwood,
Clerk-Treasurer/Administrator, of the Town of Wasaga Beach,

until 2:00 p.m., Local Time on Friday, October 1st, 2004

for the following work:

Widening of 45th Street from approximately 280 m
south of Queensdale Avenue northerly to 
approximately 30 m north of Mosley Street for a 
distance of 560 m±.  Widening of Mosley Street
from approximately 165 m West of 45th Street to
just east of Puccini Drive for a distance of 570 m±.

More specifically the work includes the following
approximate quantities: 

4000 m3 earth excavation, 7600 t granular base, 4700 t
hot mix asphalt, 1410 m concrete curb and gutter,
700 m2 concrete sidewalk, 735 m2 hot mix 
miscellaneous, 8425 m2 asphalt removal, 1165 m
storm sewer, one concrete headwall, 127 m sanitary
sewer, 104 m watermains, 4 fire hydrants to relocate,
3 sets of traffic signals (2 new, 1 upgrade), street
lights, together with other miscellaneous items.  

Tender documents can be obtained from the offices of the
Consulting Engineer, upon payment of a non-refundable fee of
$107.00 ($100.00 plus $7.00 GST), per set payable to Ainley
& Associates Limited.

Each tender must be accompained by a tender deposit in the
form of a certified cheque made payable to the Town of
Wasaga Beach in the amount of $100,000.00.

The award of Tender is subject to the receipt of approval from
the Town of Wasaga Beach, and a formal contract being 
prepared and executed.

Lowest or any Tender not necessarily accepted.

FOR TENDER RESULTS CALL (705) 445-3451.

CONSULTING ENGINEER
Ainley & Associates Limited
Consulting Engineers
and Planners
280 Pretty River Parkway
Collingwood, Ontario
L9Y 4J5
Phone (705) 445-3451
Fax (705) 445-0968

TOWN OF WASAGA BEACH
Mr. E. Collingwood

Clerk-Treasurer / Administrator
Town of Wasaga Beach

30 Lewis Street
Wasaga Beach, Ontario

L0L 2P0
Phone (705) 429-3844

Fax (705) 429-7603

Courtice Water Pollution Control Plant
Municipality of Clarington

INVITATION TO SUBMIT

PRE-QUALIFICATION

CONTRACT NO. P-675-2004

The Regional Municipality of Durham invites general 
contractors to submit pre-qualification information for the 
construction of the Courtice Water Pollution Control Plant
(WPCP) located in the Municipality of Clarington to commence
in the Spring of 2005.  The construction work is estimated to be
approximately $80,000,000 and will be bid on a lump sum
basis. 

General Contractors wishing to be considered for pre-qualification
must obtain "Pre-Qualification Packages" from the Region of
Durham Finance Department, at 500 King St. W., Oshawa,
Ontario, L1J 2K9 (Phone (905) 571-3311, Ext. 6287) after 1:00
p.m. local time, Friday, September 17, 2004.

Completed submissions must be delivered no later than 
2:00 p.m. (local time)

TUESDAY, OCTOBER 5, 2004

to the location identified in the "Pre-Qualification Packages".

"Pre-Qualification Package" submissions for this project shall
include the following:

•   Description of the Proposed Construction Team

•   Description of Personnel proposed

•   Subcontractors

•   Quality assurance / Quality Control

•   Scheduling

•   Corporate Description / Profile / Organization

•   CCDC Document 11 (1996)

•   financial stability and credit refrences

•   health and safety information

•   surety and insurance documents

Email: Ron.Trewin@region.durham.on.ca

Email: Stephen.Pardy@region.durham.on.ca

Durham Region is subject to the provisions of the "Fairness 
is a Two-Way Street Act".  Therefore, the Region cannot 
pre-qualify and subsequently award a contract to any contractor
who is deemed under the Act to be a person who is resident in a
Designated Jurisdiction.

The Region reserves the right to accept or reject any 
pre-qualification submission received.

ROGER ANDERSON

Regional Chair

J.S. LORNE, C.E.T., M.B.A., C.P.P.O.

Manager of Supply and Services

FINANCE DEPARTMENT PUBLIC NOTICE

Durham Region Finance Department
500 King Street West, OSHAWA ON L1J 2K9

Telephone (905) 571-3311
www.region.durham.on.ca

Technical inquiries:
Ron D. Trewin, P.Eng.
Project Manager
Works Department
Phone 905-668-7725, Ext. 5285
Fax 905-668-2051

General bidding inquiries:
Stephen Pardy
Procurement Officer
Finance Department
Phone (905) 571-3311, Ext. 6284
Fax (905) 571-0148

person is encouraged and expected to plan safely, work
safely and take responsibility for the safety of everyone
around them.  If in doubt, contact your legal counsel who
will assist you to understand and navigate these new and
onerous Criminal Code obligations.

Michael G. Sherrard is a partner with the law firm
Sherrard Kuzz LLP in Toronto. The firm specializes in
advising and representing management in all matters of
labour and employment law, with expertise in construc-
tion labour relations and workplace safety.  www.sher-
rardkuzz.com  416.603.0700.

The information contained in this article is provided
for general information purposes only and does not con-
stitute legal or other professional advice. Reading this
article does not create a lawyer-client relationship.
Readers are advised to seek specific legal advice in rela-
tion to any decision or course of action contemplated.

Taking responsibility
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Next phase of project includes $5M to $8M estates

New Trump golf development provokes
mixed reaction from wealthy residents

‘If you check with the other
places that I’ve built—you
know, courses—they are all

in love with me.’
Donald Trump


