
CONSTRUCTIVE dismissal requires an
individual assessment of each
employee’s circumstances and can’t be
addressed in a class action, the
Ontario Superior Court of Justice has
ruled in denying an application by a
group of insurance agents against All-
state Insurance.

In Kafka v. Allstate
Insurance Company of
Canada, the court con-
sidered, for the first time, whether the
agents’ constructive dismissal claim
should be certified as a “class.” The
court found the law of constructive dis-
missal required an individualized
assessment of each plaintiff ’s claim
and this need for an individualized
assessment was inconsistent with the
purpose of Ontario’s class action
regime. 

The class action regime — In a nutshell

The Class Proceedings Act was
introduced in Ontario in 1992. The act
allows two or more individuals with
similar claims against one or more
defendants to join together as a “class”
to bring the claims in one legal pro-
ceeding. Before a claim is permitted to
proceed as a “class action,” the court
must be satisfied there are issues in
common among the proposed “class”
which can be decided without requir-
ing an individualized assessment of
each claim. If an individualized assess-
ment is required, each claimant must

bring his own individual claim.  

The facts of Allstate

A claim for constructive dismissal
was launched by agents formerly
employed by the Allstate Insurance
Company of Canada due to a number of
business changes sought to be imple-
mented by the company, including a
new system of compensation. In the

past, and until the
change, agents were paid
based wholly on commis-
sion, with no distinction

between new sales and renewals from
existing clients. With the changes,
agents would be paid in part based on
commissions from new sales and in
part based on a performance-related
bonus, which depended on a number of
factors including location, market con-
ditions and staff competency. On bal-
ance, agents with a history of
generating new business were better
positioned to earn greater income
under the new model. 

In the summer of 2007, Allstate
Insurance gave its agents 24 months
written notice that it would be making
the changes. In response, a group of
agents resigned their employment and
sought to certify a class action against
Allstate Insurance, alleging that it had
made “unilateral and fundamental”
changes to their employment contracts
resulting in their constructive dis-
missal. The agents claimed for payment
of notice and severance pay under the
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dismiss a long-term employee who
assaulted and injured a co-worker, the
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Tom Rubaj was custodian for St.
Joseph’s Health Centre, a hospital in
Toronto. He was employed at St.
Joseph’s for 28 years.

On Dec. 9, 2008, Rubaj neared the
garbage and recycling room as Jose
Garcia, a dietary porter, walked by on
the way to the compactor room. When
Garcia came out of the compactor
room, Rubaj came up behind him and
put him in a headlock, challenging
Garcia, who was much smaller, to try
to break free. When Garcia couldn’t,
Rubaj put more pressure to the back of
Garcia’s neck. Garcia asked Rubaj to
let him go, but Rubaj then put Garcia
in a full Nelson hold, challenging him
to free himself. After ignoring Garcia’s
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after putting co-worker

in headlock
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Constructive dismissal factors affect individuals differently

Employment Standards Act, 2000 (ESA),
as well as for punitive damages result-
ing from their alleged constructive dis-
missal. They did not claim reasonable
notice under the common law. 

The court’s decision

The court denied the application to
certify the agents as a class. It held that
this claim for constructive dismissal
required an individualized assessment
of each plaintiff’s claim, making it
inconsistent with the purpose of
Ontario’s class action regime. 

In reaching this conclusion, the
Court made the following findings with
respect to constructive dismissal and
class actions: 
•Fundamental change: Constructive dis-
missal requires an employee to show
the employer has made a unilateral
“fundamental change” to the
employee’s terms or conditions of
employment. Whether or not a
“change” rises to the level of a “funda-
mental change” depends on the impact
of the change on the individual
employee. This is a “contextual, relative
and individual assessment” that
requires an examination of the “individ-
ual and the unique circumstances of
each plaintiff and each agent.” 
•Reasonable notice: An employer can
unilaterally impose a fundamental
change so long as the employer pro-
vides reasonable notice of the change.
However, a determination of what
length of time will suffice as reasonable
notice requires consideration of inher-
ently individual factors including age,
length of service, character of employ-
ment, experience, training and qualifi-
cations (commonly known as the
“Bardal” factors). 
•Mitigation: An employee who suffers a
loss as a result of the termination of
employment has a duty to mitigate.
This requires the employee to look for
alternate employment and accept alter-
nate employment where it is reasonable
to do so — even in certain circum-
stances where the alternative employ-

ment is with the employer alleged to
have wrongfully or constructively ter-
minated the employment relationship.
The ESA contains a similar concept that
requires an employee to accept an offer
of “reasonable alternative employ-
ment.” If an employee rejects such an
offer, the employee may lose his entitle-
ment to termination and severance pay. 

To this determination, a court must
consider an employee’s individual cir-
cumstances, the particulars of an offer
of alternative employment and whether,
on balance, the individual employee
rejected an offer of “reasonable alterna-
tive employment” in the circumstances.
This consideration requires an individ-
ualized assessment, not consistent with
the purpose of the class action regime. 

Lessons learned

The Allstate decision is currently
under appeal. Until the court conclu-
sively defines the boundaries of this
type of employment-related class action
lawsuit, employers should consider the
following pro-active measures to mini-
mize the risk of exposure to a success-
ful constructive dismissal class action.

Build flexibility into the employment
contract at the outset. Where possible,
include provisions in the employment
contract that give the employer discre-
tion to make changes to key employ-
ment terms, including — but not limited
to — compensation, work location or
reporting arrangement. These provi-
sions can be evidence the changes did
not represent a fundamental alteration
of the terms and conditions of employ-
ment, but instead were contemplated
and agreed to by both employer and
employee at the time the employment
contract was formed. 

Document the individualized nature of
the employment relationship. Document
any amendments to the terms or condi-
tions of employment by way of a written
amendment to the agreement. This is
especially important for organizations
that use template employment con-
tracts at the time of hiring. 

Go ‘above and beyond’ when provid-
ing reasonable notice of a fundamental

change. If the employer intends to mod-
ify business operations in a manner
that may result in a “fundamental
change” to the terms and conditions of
employment, it should give advance
notice equal to or greater than the
period of reasonable notice to which an
employee would be entitled upon termi-
nation of employment. This will reduce
the risk of liability for constructive dis-
missal for failing to provide common
law notice. 

Ensure the employee accepts the
change. When changes are made, con-
firm each employee has accepted the
change as of the implementation date.
If, after the proposed implementation
date the employee is permitted to con-
tinue to work under the old terms, the
employer may be found to have acqui-
esced to the employee’s refusal to
accept the new terms, in which case the
old terms of employment may continue
to apply.

For more information see:

!Kafka v. Allstate Insurance Co. of
Canada, 2011 ONSC 2305 (Ont. C.J.).
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